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Executive Summary
This report deals with the financialization of art and its potential for criminal activity in the art
market, focusing on issues of money laundering and freeports. The main findings are
summarized in the following.

Part 1 - Monetizing masterpieces: Mapping the phenomenon of the
financialization of art
•

•
•

•

The financialization of art means the art market sees an emergence of new financial
instruments and that it is affected by the "increasing role of financial motives, financial
markets, financial actors and financial institutions of the operation of... economies".
Essentially, it means that art is being increasingly treated as an asset class and used as
an investment.
The financialization of art is still relatively limited: there are no tradable art indexes,
derivatives to bet on a fall in prices, or credit default swaps to trade the risk related to
art-backed loans
If the market seems to be reluctant to be more transparent it seems to be because
confidentiality has become an unwritten rule to guarantee the functioning of the
market. However, there are art world actors who take advantage of the confidentiality
and use it for their own gain in suspicious and secretive ways.
There is some level of trust and regulation because dealers are concerned about
maintain a good reputation. Trade associations such as IADAA also play a role in this as
they have a code of ethics and/or due-diligence guidelines

Part 2 - The Dark side of the Financialization of Art: Money Laundering
Mechanisms through art
•
•

•

•

Money laundering mainly consists of three part: (1) placement, (2) layering or
concealing the illegal source of income, and (3) integration.
If the art market reports few suspicious transactions this can be explained by the
following arguments:
o There are just a few suspicious transactions and cases of money laundering
compared to other industries.
o The WWFT regulation is not well adapted to the art business. 70% of the
business are small dealers, therefore there are few transactions that fit the legal
definition of a “suspect” (with a payment in cash above the €15 000).
The Panama Papers revealed long-lasting secrets, including several art scandals related
to money laundering and its machinations.
o The case Maleki and many other high-level scandals in recent years have also
brought the use of offshore tax havens into the spotlight which are legally used
to register owners of artworks.
o The leaks also revealed that dummy companies were used to hold works of art
worth billions of dollars.
Freeports may be used to store ill-gotten gains and ill-gotten works of art. They can be
a facilitator and an intermediary for criminal activity.
7

•

Freeports have been increasingly used as storage for art as the lack of taxation is highly
beneficial for investors. However, it is very hard to regulate what goes in and out of
freeports.

Part 3 - A “cleaner” art world through legislation? An overview of anti-money
laundering laws in the art world
•
•
•
•
•
•

Anti-money laundering laws seem to become more specific with each amendment,
however, still lacks several definitions of specific terms.
The current Anti-Money Laundering 5th Amendment of the EU Directive explicitly
includes free port operators and actors in the art market, which brings about a
paradigm shift in the industry.
Implications of the AMLD5 on the art market: abide by customer due diligence, the riskbased approach, reporting duty of suspicious transactions and lastly, documentation
and evidence for demonstrating compliance.
The Netherlands have incorporated the directive in their own legislation (Wwft) which
in general terms includes the art market, however it is not up to date yet with the 5th
Amendment and it lack enforcement clauses.
Art as an asset is a more recent development, hence art-secured loans have evolved;
not all banks offer them, and if they do there is a different approach as to who will keep
hold of the asset to ensure there is less risk.
On-going conflicts have led to the rise of several laws regarding the illicit trafficking of
cultural goods, which are classified as art; aimed at limiting criminal activities using
these cultural goods.

Part 4 - Let’s talk! Setting a dialogue between law enforcement and the art
world
•
•

The preliminary conditions of a successful dialogue are framing the relationship with
terms that do not imply conflict and adopting helpful arguments rather than using the
Police authority power.
Potential new useful partners in the fight against money laundering and fraud in the
art market are the art market researchers, international art organisations like the RAM,
Art related students. With the development of the financialization and the modern and
contemporary market it is necessary to come closer to contemporary art stakeholders.

Recommendations and Conclusion:
•

•

•

Go beyond sensibilization by offering training, guidelines, toolkits and legal information
with concrete use cases. The training part could potentially be given by law makers, in
order to clarify specific terms in the legislation, and create greater boundaries for the
stakeholders to know how and when to act.
There is a need to make sure that “actors understand existing rules”. We think with the
financialization and the international aspect of the art market that it could be nice if
the police could animate online seminars where participants are free to ask questions,
anonymously if they prefer to.
Understand better each other by learning and share your field to better know how to
help each other.
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•
•
•
•
•
•
•

•
•
•

Find a win-win approach and be transparent on the reward system.
Enforce the law to avoid any risk taking or careless behaviour
Get art market data from art expert, academics, insurance audit and consulting firm
investigation materials and financialization to size the issue of money laundering.
Start a dialogue by rewording certain sentences to avoid sticking points and show your
understanding of the art market business.
De Sanctis calls on the authorities to promote the digitalization of their bookkeeping
record. Similarly, our FIU highlighted the importance of facilitating the reporting of
suspicious activity.
An account manager at the FIU pointed out that generally people found it hard to
report at the Dutch FIU because they have an international system which is not
specifically built for the Dutch market.
A close collaboration with the trade associations for example could encourage their
members to attend, or alternatively events could be co-hosed with the associations. It
would also be important to include speakers who can convince art world actors of the
need of regulation and explain that it gives credibility to the market and is helpful in
the long run.
Going beyond the sensibilization of the art market is also about educating art world
stakeholders as early as possible. De Sanctis recommend advising artists to carefully
consider their marketplace to preserve their reputations.
By giving an annual conference to students, the police could make future stakeholders
of the art market aware of good practices, risks and responsibilities in order to avoid
involvement in a fraudulent system at their expense.
By meeting the students early on in, ideally, a relaxed and friendly environment, there
is perhaps a greater likelihood that students will look favourably at the police when
they embark on their careers.
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Introduction
This report is the fruit of four months of research into the financialization of art and its
potential for criminal activity in the art market, focusing on issues of money laundering and
freeports.
The report is not meant to be an exhaustive account of the phenomenon of the financialization
of art, nor does it fully address the complexity of issues of money laundering and freeports.
However, it does present an in-depth introduction to these topics and can be used as a
springboard for further research. Our hopes are that this report paints the ‘big picture’,
providing the reader with a greater understanding of relevant problems and pointing to key
details in a comprehensible manner.
Methodology
We used a mixture of desk research and interviews to gain more insights into the field. The
desk research consisted of current academic literature on the topics addressed as well as legal
documents, books, art market related media and reports produced by NGOs, banks, art fairs,
law enforcement agencies and others. A total of 14 interviews were from a range of actors
within the art market and law enforcement. Interviewees were contacted via email or LinkedIn
and interviews took place via phone calls, skype meetings or via email. The sole exception to
this was our interview with the French art collector, which took place via an intermediary as
this was required by the interviewee.
Data
It is notoriously difficult to collect accurate data about the art market and even where data
does exist, it can sometimes vary depending on the source. Collecting data on opaque activities
such as money laundering is even harder. We give more information about the issues with art
market data in Part 1 of our report. Given time and resource constraints, as well as the general
lack of reliable data for the art market, this report will not include many figures. However, they
have been included where possible to help give a sense of scale.
Structure
The report is structured into four chapters.
• Chapter one introduces the art market and explains the phenomenon of the increasing
financialization of art. It provides an outline of some of the key actors and stakeholders
both within the market and outside of it.
• Chapter two explores the problems of money laundering, tax evasion and freeports.
The key aim of this chapter is not only to define these problems and explain the
mechanisms behind them but also to question to what extent they are an issue in the
art market.
• Chapter three examines the current regulatory framework and the methods used by
law enforcement agencies to prevent or prosecute crimes such as money laundering.
We question whether the content of the framework is clear enough and whether
loopholes might still exist.
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•

Chapter four reflects on the relationship between the art market and law enforcement.
We outline some of the key difficulties in the relationship and use network theory as a
way of conceptualizing the relationship. We conclude our report with
recommendations for how to tackle money laundering in the art world and improve
the relationship between law enforcement and the art world. We have based on our
research and our interview. We pay particular attention to Fausto Martin De Sanctis’s
research as his in-depth analysis, Money Laundering through Art: A Criminal Justice
Perspective, is the only work to our knowledge which lists several proposals to
specifically combat money laundering in the art world.

While this report has been produced for the Limburg police and PVOL, our recommendations
are not only applicable to the Netherlands but also to law enforcement from other countries
who may be looking to combat money laundering in the art market and to improve their
relationship with the art world. Among other recommendations, we highlight the need for a
greater understanding between law enforcement and the art market, the importance of
clarifying how laws need to be implemented and the vital role of finding common ground. We
hope that these recommendations will contribute to the fight against money laundering and
to improving the relationship between law enforcement and the art market.
A note on the coronavirus
Research for this report was begun before the full impact of the coronavirus pandemic and
does not reflect on any impacts the current global crisis may have on the art market. However,
given the nature of art as a non-essential luxury good and the precariousness of many art
market businesses the coronavirus will likely have a strong negative impact on sales and on the
overall health of the market.
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Part 1- Monetizing
masterpieces: Mapping
the phenomenon of the
financialization of art
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Executive Summary
This chapter provides an overview of the phenomenon of finalization of art. It defines
financialization, provides information on the variety of stakeholders involved in this
phenomenon and explains some of the art market’s peculiarities when it comes to
confidentiality and transparency
The main takeaways are summarized as following:
• The art market is a complex market which operates through its own set of rules and it is
based on trust and reputation
• The financialization of art means the art market sees an emergence of new financial
instruments and that it is affected by the "increasing role of financial motives, financial
markets, financial actors and financial institutions of the operation of... economies".
Essentially, it means that art is being increasingly treated as an asset class and used as an
investment.
• The financialization of art is still relatively limited: there are no tradable art indexes,
derivatives to bet on a fall in prices, or credit default swaps to trade the risk related to artbacked loans
• Although there is growing interest in art as an asset, there is mixed evidence concerning its
performance when compared the S&P 500.
• The financialization of part impacts a wide variety of stakeholders from the art market and
beyond

Traditional Art World Stakeholders

New Art World stakeholders

Non-Art World Stakeholders

Galleries and Dealers
Auction houses
Art Fairs
Art Advisors
Collectors
Gallery Trade Associations and
Other art organizations
Art storage and shipping companies

Online Art sales platforms
Art Data Companies
Boutique lenders specialized in
art
Fractionalization of art
Art funds
Art Startups

Wealth Mangers
Investors
Free ports and Bonded
Warehouses
Private Banking Service
Providers
Insurance Companies

•
•

•

More and more art world actors (auction houses, platforms for the fractionalization of art)
are offering types of financial services yet these are not always well regulated.
If the market seems to be reluctant to be more transparent it seems to be because
confidentiality has become an unwritten rule to guarantee the functioning of the market.
However, there are art world actors who take advantage of the confidentiality and use it
for their own gain in suspicious and secretive ways.
There is some level of trust and regulation because dealers are concerned about maintain
a good reputation. Trade associations such as IADAA also play a role in this as they have a
code of ethics and/or due-diligence guidelines
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Introducing the Art Market
A clear definition/inventory of what objects are traded on the art market is difficult and
countries have different definitions. Generally, the term “art market” is used to refer to the
buying and selling of fine art (painting, sculpture, photography, drawings) as well as antiques,
antiquities and, in some cases, design and fine jewelry. A broad view of the art market also
includes local art fairs where artists sell their own works to factories which manufacture
painted reproductions.1 This part of the art economy is hard to estimate and often not included
in official art market reports. Furthermore, given our main concern in this report is with the
financialization of art, the focus will be on art that has the potential to generate a return on
investment. Iain Robertson says “anything you buy for very little has no resale value” and Don
Thompson explains that “eighty per cent of the art bought from local dealers and local art fairs
will never resell for as much as the original purchase price”.2 Thus, the report focuses on the
high end of the art market: works that are sold by dealers, galleries and auction houses or
private individuals dealing with recognized artists.
The 2017 TEFAF Report looks at the following categories when studying the art auction
market:3
Ancient Art
• Sculpture, Design, La Haute
Joaillerie and Installation pre 1250
Antiques
• Decorative Art and Antiques
• Sculpture 1250-1874
Paintings
• Old Master 1250-1820
• Impressionists, and
• Post Impressionists, 1821-1874
• Drawings pre 1875
• Installation

Design
• Design
Modern 1875-1945
• Paintings, Sculpture, Prints
Postwar and Contemporary
• Paintings and Drawings post 1945
• Prints post 1945
• Photography post 1945
• Sculpture post 1945
Paper
• Prints pre 1875
• Books, Maps, Manuscripts
La Haute Joaillerie
• La Haute Joaillerie post 1250

It is beyond the scope of this report to provide details into how each individual component of
the art market functions. However, we try to include a description of the most relevant
components and illustrate our points with examples, which generally come from the fine art
market (paintings, sculptures, drawings, prints).
The art market today, especially at the top end, is highly global. For example, a gallery located
in Amsterdam might represent and artist from Germany and sell to an American collector.
Although China is now one of the leading countries in terms of auction sales, the globalized art
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world is centered around the West, with the key cities being New York and London, with Hong
Kong coming in third place.4

Some key numbers (from the Art Basel 2020 report)5:
• Global sales of art and antiques reached an estimated $64.1 billion in 2019, down 5%
year-on-year, returning the market to just above its 2017 level.
• Contrary to the trend in value, the volume of sales grew by 2% year-on-year. The
number of transactions reached an estimated 40.5 million, the highest level in a
decade.
• Sales in the auction sector (including both public auction sales and private sales by
auction houses) made up 42% of the market while the dealer sector accounted for
58%.
• The three major art hubs, the US, the UK, and China, accounted for 82% of the value
of global sales in 2019
The art market is generally split into two subcategories: the primary market and secondary
market.

Image by Andrea Piacquadio from Pexels

Primary Art Market

Image from Sotheby’s via Artsy

Secondary Art Market
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The primary market is concerned with works that are being sold on the open market for the
first time, generally this means works straight from the artists’ studios.6 The secondary market
are artworks that are being resold, this includes works by artists who are long dead as well as
contemporary artists still active today.7
The art market is a complex market which operates through its own set of rules. Academics,
most notably Olav Velthuis, have tried to described the “highly ritualized” practices that govern
those working and interacting in the art market.8 Velthuis highlights that actors in the art
market are often motivated by more than money and concerns of status, care, love, pride or
power play a significant role.9 Many market transactions depend on trust and reputation, as
was pointed out by several interviewees including Anne Laure Bandle from the Responsible Art
Market Task Force and Vincent Geerling, chairman of IADAA explained that the art market is
“built on trust”.10
The diagram below sums up some of the actors active on the supply and demand sides of the
markets, these will be addressed in more depth in the stakeholder part of this chapter (pg. 1925).

A diagram showing some of the key actors in the art world

This report cannot delve into the market’s intricacies, but we will at several points throughout
highlight the way in which the market functions in a unique way. Indeed, the art market’s
quirks are part of the reason it can be used for criminal activity and why dialogue with law
enforcement agencies is made more difficult. Some of the quirks include:
• The lack of transparency over prices which are generally not displayed in galleries
• The often-hidden identity of both buyers and sellers
• The closed nature of the market, the lack of readily available data and the importance
of connections
• Discrepancies in prices, artists’ works may be priced differently by galleries than by
auction houses
• The use of intermediaries (art advisors, gallerists, dealers etc.) to close deals between
buyers and sellers
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What is the Financialization of Art?
In the past decades, the art market has changed dramatically. ArtPrice, an online database
specialized in the art market, estimates that the global auction turnover grew by 456%
between 1998 and 2017.11 Some of the other key changes include12:
• The massive rise of the popularity and prices of contemporary art
• The development of a more global art market, especially in Asia
• A collapse in the clear distinction between the remits of galleries and auction houses
• The increasing dominance of the dealer market by a select number of galleries
• The advent of the internet and online sales which facilitated both accessibility and
transparency13
Today we speak of the financialization of the art market. At first glance the worlds of finance
and art do not seem to speak the same language - calculated rationality vs. passion for art and
imperfect estimation. Art and money have always been tied up with each other, but in the
second half of the twentieth century, their relationship has become both more complex and
intertwined. From the 1960s there was a growing awareness of art as a tool for investment.
1973 is often seen as a pivotal year which marked the start of a more extreme financialization
of art.14 That year saw one of the first significant auction house sales of contemporary art.
Around that time, several art funds were created and the British Rail Pension Fund started
buying art and antiques as part of its portfolio.
For Olav Velthuis and Erica Coslor the financialization of art means the art market sees an
emergence of new financial instruments and that it is affected by the "increasing role of
financial motives, financial markets, financial actors and financial institutions of the operation
of... economies."15 Essentially, it means that art is being increasingly treated as an asset class
and used as an investment.
Several changes have facilitated the use of art as an asset, including:
• The increased transparency thanks to the rise of systematic data collection and the
creation of art indexes
• The promotion of art as a part of a diverse investment portfolio
• New art funds, especially those structured similarly private equity firms
• Increasing liquidity of art works: through art-secured loans for example
Despite the interest in art as investment and the evolution of the market so far, several of the
barriers to financialization of art remain.16 The 2019 Deloitte Art and Finance Report highlights
that wealth managers, art collectors and art professionals were concerned about the following:
• The heterogeneity of art17
• The lack of liquidity18
• The opacity of the market19
• Unpredictable regional market regulations20
• Concern about authenticity, provenance, forgery and attribution21
• Money laundering22
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Art as investment compared to other assets
There are seemingly plenty of successful stories of art investments which produce significant
returns. A particularly striking example is the resale of Samson’s Youth by Leon Bonnat. It was
bought at auction in 2006 for US$408,000 and resold at Christie’s London 12 years later for
more than US$2 million with a premium.23
However, when it comes to the performance of art investments when compared to other
assets and many studies present a mixed view.24 Luc Renneboog and Christophe Spaenjers in
their study “On Prices and Returns in the Art Market” concluded that art’s risk-return profile
was less attractive than that of financial assets.25 Similarly in Melanie Gerlis’ survey of
comparative assets, she cautions against art as investment, given the unforeseeable price
volatility which makes any speculation very difficult.26 On the other hand, the 2019 Deloitte
Art and Finance Report found that there were positive returnsa in the art market between 2000
and 2018 and on average it outperformed the S&P 500 compound annual growth rate
(CAGR).27 They did however warn that there were different risks associated with the market.
Although the results are mixed, it is likely that art will continue to be treated as a potential
asset in the future.b The 2019 Deloitte Art and Finance reported in their findings that 72% of
wealth managers offered art related services to their clients (up from 64% in 2017).28 81% of
collectors said they wanted wealth managers to incorporated art and collectibles into their
service offerings.29 Furthermore, while the studies on the returns of art as an investment have
mainly focused on the buying and selling of art, new methods of using art as an asset class have
emerged and will be explained in the Stakeholder section of this chapter.
Despite the risks, art therefore appears to be an attractive option for diversifying investment
portfolios. It may also very well be that art continues to be a draw not only for its monetary
value but also because of its symbolic value. Georgina Adam, in Big Bucks, outlines the
importance of art to today’s High-Net-Worth-Individuals (HNWI) and Ultra-High-Net-WorthIndividuals, citing dealer Thomas Seydoux who states “for the very wealthy today, it’s not fine
not to be interested in art.”30 Art, therefore, is also an important status symbol.

Reactions to financialization of the market
Reactions to the financialization of art vary amongst art world actors. Olav Velthuis, who has
studied the art market for many years has divided reactions into the “Hostile World” and
“Nothing but” models.31 In the Hostile World model there are the actors who see a
fundamental difference between the logic of art and the logic of capitalist markets and believe
that a joining of the two has detrimental effects on art. The Nothing But models includes those
who see the art market as being no different from other markets and see it as functioning as a
capitalist market. Of course, this view is very polarized, and many opinions fall between the
two. However, they do provide a useful way of categorizing the types of reactions.

a

Deloitte used the artnet Price indexes as their point of comparison and cautioned that indexes had limitations
and restrictions, in part due to difficulties in gathering data.
b
Given the current situation with coronavirus and the economic crash, the art market will take a hit and
investment in art is likely to decrease. However, it is interesting to note, that after the 2008 financial crisis art
bounced back relatively quickly (see page 36-7 for more information)
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On the one hand, we have those reluctant towards the arrival of "speculator" - speculator and
collector - on the market with the financialization. In her book “The Dark Side of the Boom: The
Excesses of the Art Market in the 21st Century” Georgina Adam shared her worries about the
way in which “art has been turned into a commodity and notably an investment opportunity,
with the result, … that so many major works of art and artefacts sit in storage, hidden away”.32
This fear is also shared by a New York art dealer Adam interviewed who shared her
disappointment that for a year he had been making deals based solely on JPEG images and
hidden canvas stored in a freeport for financial interests.33 This reinforces the desire of the art
world to remain a closed world and deal only with true enthusiasts.
On the other hand, some art dealers see financialization as an opportunity to attract new
clients and consider the changes an inevitable evolution of the art market. “It is obvious that
things are moving in this direction today. But it doesn't concern me very much, although I can
understand the practicality and interest. They are interesting and efficient tools that are part
of our times."34 Auction houses have also modified their behaviors and embraced
financialization to a certain extent, as will be seen later in this chapter. Several other art world
actors have left traditional jobs in galleries and auction houses to set up art funds, art share
trading platforms etc.

The Art Market Today
As outlined previously, the growing financialization of art has led to several changes within the
art market. One of these developments is the emergence of a dense network of ancillary
service providers, both from the art world itself and outside. This had led to new services such
as art funds, art-secured loans, fractionalized ownership of artworks. The art market is not
simply about dealers spotting talented artists and collectors buying the art they love. A
collector buying today might do so with the help of an art advisor and might then decide to
place the work in a freeport or they might instead decide to take out a loan with the artwork
as collateral. There are far more possibilities for buying artworks – through auction houses,
dealers, galleries, art fairs, online etc. – and for what to do with the artwork once it is owned
– at home, in storage, used for a loan. There is also a greater variety of actors buying art –
collectors, businesses, art funds etc. Today, the art market is complex.

19

Traditional Art World Stakeholders
Galleries and Dealers

The words dealers and galleries are used by some interchangeably but, generally speaking, the
term dealer refers to individuals or business dealing in the secondary market while the terms
gallery and gallerist are used to describe those working with living artists.35 Some galleries deal
in both. This report will use the term galleries to refer to businesses operating both on the
primary and secondary market.
The gallery market is extremely polarized. Economist Clare McAndrew, who specializes in the
art market, estimates that 10% of galleries account for 60% of the market and that the bulk of
dealers (90%) are small businesses with under 1.4million in annual turnover.36
Art journalist Tim Schneider classifies galleries in the following way37:
Mega galleries
• Gagosian, Pace, David Zwirner, Hauser & Wirth and White Cube
• Several large, permanent exhibition spaces in international destinations
• Global brands, blue-chip artists (famous artists whose art's value has had consistent
years of sales and who’s value has been confirmed at auction, their art is expected
reliably increase in economic value regardless of the general economic conditions)
Top-level galleries
• Represent at least one branded artist or one estate of one canonical talent
• Generally, at least two permanent spaces
• Not every gallery is a recognizable global brand
Mid-level “mid-market” galleries
• At least one mid-career artist
• Only a single location
Low-level, “emerging” galleries
• Represent artist who have been inside the gallery system for fewer than five years
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How do they work?
Galleries make money by selling art. If they are working in the secondary market, they will try
to sell the art at higher price than what they bought the work for. In the primary market, the
income from sales are generally split 50/50 between the artist and the gallery.
Galleries and dealers can also broker deals for individuals wanting to sell their art. Depending
on the preferences of the seller, this may allow their identity to remain hidden
Galleries tend not to openly display the price of artworks, nor do they disclose sales figures.
This makes it hard to estimate the size of the gallery market and also means that there a level
of secrecy around gallery transactions. Furthermore, galleries don’t just sell to anyone.
Galleries want to protect their artist’s interests, and for galleries who can afford to be picky,
this means selling to reputable collectors, or, even better, to institutions.

Auction Houses
Auction houses have been a key fixture of the art market for centuries. There are international,
national and local auction houses. On an international level, the market is dominated by
Sotheby’s and Christie’s. Other international key players include Philips and Bonham’s.

How do they work?
Artworks and objects are consigned to the auction houses who sell them in auctions. The
bidding starts low and increases as bidders up their bids. Once the bidding stops, the item for
sale is said to be "hammered down."38
This does not always mean the work has been bought by a bidder, in some cases the work is
unsold and ‘bought in’ by the auction house who pays the seller a ‘reserve price’ which is
agreed upon beforehand.
Auction houses make money on auctions buy charging a buyer’s premium and seller’s
commission.
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•

•

The buyer’s premium is the amount above the hammer price that is paid as part of the
total purchase price.39 It varies depending on the price of the work purchased and the
location of the sale.
Seller’s commission: This is deducted from the hammer price. The commission may
vary but, as an example, Sotheby’s charges 10%.40

Although auction houses operate year-round, the high-end Impressionist, modern, postwar
and contemporary art is generally sold semi-annually during a week of star auctions in May
and November. This contributes to the illiquidity of the market for these works.
We will now briefly address four features of auction houses which have gained prominence in
the past decades: guarantees, private sales, online sales and lending.
Guarantees
Art journalist and author of several books on the art market Georgina Adam explains
guarantees in the following way: “the auction house finds someone who promises a certain
amount for a work of art. If no one bids any higher, then the bidder gets it, paying the normal
buyer’s premium. If it goes higher, then the auction house shares the upside with the bidder,
in an arrangement that may be 50/50 or on a sliding scale.”41
Auctions houses used to provide guarantees in-house but third-party guarantees have been
increasingly popular in the last decade. The guarantees system has been given much credit for
the high prices seen at auction.42 Guarantees are also seen as secretive. While guarantees are
declared by the auction house (either announced at the start of the auction or in the catalogue)
there is a high level of secrecy; auction houses do not reveal the identity of guarantors and
don’t disclose how profits are split.43
Guarantees are similar to certain practices in the world of finance such as futures/options
trading futures. However, unlike much of the art market, these are strongly regulated and are
overseen by regulatory bodies and authorities.
Private Sales
As well as public auctions, many auction houses also conduct private sales. In this case, the
auction house matches a buyer and a seller taking a percentage of the sale.44
Online Sales
Many auction houses have now launched online sales, either hosting online auctions or
providing items for sale via click-to-buy websites (or both). Recently, Sotheby’s has even
launched a digital marketplace for art galleries.45
Financial Services
Auction houses have started offering financial services to clients, this includes providing artsecured loans and lending money to secure consignments.46 According to the 2019 Deloitte
Art and Finance report, Sotheby’s, Heritage Auctions and Philips all provide loans. The total
loan portfolio for auction house financing is between $1.3billion and $1.9billion.47 The auction
houses, as they are not banks but provide financial services, can be described as shadow banks.
Shadow banks have limited regulations and are not covered by the safety net schemes which
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help protect banks.48 This makes them more prone to risk and the limited regulations make
the system more opaque. Furthermore, as shadow banks don’t fall under the supervisory
regime it is harder for authorities to intervene.49 As the financialization of art develops, the art
market is increasingly becoming part of the shadow banking system.

Art Fairs
Art fairs bring several galleries to one location for a limited amount of time, allowing galleries
to access a new market and allowing collectors to visit several galleries more conveniently.
Major art fairs include:
• Art Basel
• Art Basel Hong Kong
Art Basel Miami Beach
• Art Brussels
• Art Cologne
• Artissima
• Brafa Art Fair
• Expo Chicago
• FIAC

•
•
•
•
•
•
•
•
•

Frieze London
Frieze Masters
Frieze New York
Frieze Los Angeles
Masterpiece
Paris Photo
TEFAF Maastricht
TEFAF New York
Vienna Contemporary

How do they work?
Galleries are allocated booths which they then customize. Galleries must apply for the
opportunity to participated and, if accepted, pay substantial amounts to the fair’s organizers.
Art fairs have grown exponentially over the past decades, from around 55 in 2000 to almost
300 in 2019.50 Today, art fair participation is seen as a vital aspect of galleries’ businesses. In
2019 deals made fairs accounted for 45% of gallery’s annual sales, up from 30% in 2010.51
Participation to certain elite fairs is also seen as a cachet of the gallery’s standing.
Art fairs are essential events for any serious art collectors and art aficionados. Not only are
they places for buying art but also for networking. Alongside the fair, galleries will often host
lavish parties and dinners for important collectors and artists.
The major fairs attract galleries and collectors from all over the world and can therefore be
problematic for customs. We will discuss on page 84 the solution agreed upon by TEFAF and
the Dutch customs.

Art Advisors
Alternatively called art advisors or art consultants, these individuals or businesses who help
collectors (or companies) purchase art.
How do they work?
They will research artists and market trends, help collectors build up collections of ‘must have’
works, going as far as presenting pre-negotiated deals that collectors can agree to or dismiss.52
Some are charge an hourly rate, but most will earn their revenue by getting a percentage based
on the sale price of the transaction that takes place.53 The issue is that it is therefore in the
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interest of art advisors for their clients to buy the most expensive works. Issues also arise if art
advisors are being paid by galleries to offer their artworks to collectors.54

Collectors
The past few decades have a seen a shift in the profile of collectors at the top end of the
market. The number of High-Net-Worth-Individuals and Ultra-High-Net-Worth-Individuals has
greatly increased over the past decades, meaning there is now a larger pool of wealthy people
purchasing art.55 Those collecting art are no longer the connoisseurs but a wider array of
wealthy people. Collectors have become increasingly interested in investment, the 2019
Deloitte Art and Finance report found that the majority of collectors (65 percent) said they
bought art for both emotional and financial reasons.56 Referring to collectors who are driven
by social climbing and profit, art journalist Tim Schneider uses there term COINs: Collectors
Only in Name.57

Gallery Trade Associations and Other Art Organizations
There are a number of trade associations and art organizations which bring together several
galleries, nationally or internationally, or help advocate and disseminate information on certain
topics. These trade associations of galleries also function as a mark of trustworthiness and
reputability. Vincent Geerling, chairman of the IADAA, even spoke of an “unwritten rule” that
galleries had to be part of IADAA in order to participate in TEFAF’s antiquities section.58 Most
of them have a code of ethics which must be followed by their members. If not, they can be
suspended or even expelled, which would be damaging to their reputation.
David Arendt, of LAFA, explained that the goal of the Association was to “share and
communicate” experiences and knowledge that could be of interest to professionals of the art
world.59 Responsible Art Market, a cross-market nonprofit initiative, sees itself as a “forum for
discussing and sharing responsible practices” and aims to promote an efficient functioning of
the market and a dialogue between different art market actors.60
Examples of Trade Associations for Galleries:
• Association of Art and Antique dealers (UK)
• The British Art Market Federation (BAMF) (UK)
• Comité Professionnel des Galeries d'Art (France)
• Conseil National du Marché de l’art (France)
• CINOA (international confederation of Art & Antique dealer associations)
• Royal Association of fine art dealers in The Netherlands (VHOK)
• International Association of Dealers in Ancient Art (IADAA)
Art Organizations:
• Professional Advisors to the International Art Market
• Responsible Art Market (RAM)
• Luxembourg Art Law & Art and Finance Association (LAFA)
• Art and Tech Association
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Art Storage and Shipping Companies
As the art world becomes ever more globalized and collectors and galleries amass artworks,
the importance of logistic services is all the more important. Many companies offer both
storage and shipping services. The storage spaces are secured and climate controlled. Some
facilities include viewing rooms for showing art to clients and are eq equipped with facilities
for photographing and conserving works of art. Their clients include: museums, private
individuals, galleries, corporate collections, artist studios and estates, and government entities.
Storage plays a big role in the art market: the 2020 Art Basel and UBS report found that HighNet-Worth-Individuals collectors reported that more than 30% of their collections was in
storage (in general storage, bank vaults, or in a Freeport).61
Examples of specialized logistics providers:
• Hizkia Van Kralingen (based in The Netherlands and Belgium)
• Kortmann (Based in the Netherlands)
• Natural le Coultre (Based in Switzerland and Luxembourg)
• Convelio (based in Paris, a startup hoping to disrupt the market by working more
digitally and providing instant quotes)
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New Art World Stakeholders
Online Art Sales Platforms
The online art market has grown significantly over the past decade. In an increasingly digital
world, they offer a new avenue of sales for galleries. However, the market share for online
sales is relatively small at around 9%.62 The majority of online sales happen at very low end of
the market (less than $5,000), however, 18% of transactions were at prices over $10,000.63
According to the 2019 Hiscox Online Art Market Report, the most important online sales
platforms today are:64

Hiscox Online Art Platform Ranking 2019

How do they work?
There are a number of ways to sell art online:
• A gallery or artist can set up their own website (or even simply an Instagram account)
and sell directly to collectors
• Galleries or artists can use a third-party platform to reach collectors. The platform
earns money either by charging a monthly subscription fee, a commission on the sale,
or both.
• There are also platforms for private sellers to reach buyers
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Artworks can be offered online in a number of ways:
• ‘Click-to-buy’ where the price is displayed and collectors can proceed to an online check
out immediately
• Online auctions, where collectors place bids within a limited time frame
• Enquiries, the price is not on display and the collector has to contact the gallery for
further information.
There is a lot more variation and for a more complete overview, we recommend reading the
2018 TEFAF Report which focused on the online art market.
Establishing trust as well as ensuring provenance and authenticity are still issues within the
online art market.65 There have been some concerns over the level of anonymity in online
payments. However, Francois-Xavier Trancart, the co-founder of the online art marketplace
Artsper, explained that several measures were in place to prevent problems with payments.66
The main responsibility lay in the payment providers who validated transactions using 3D
secure technology. If later on, there were fraud issues, Artsper cancelled the payment and was
required to provide details about their dealings with the client. Artsper will also be subject to
new AML5 laws and required to disclose suspicious transactions to TracFin: for example,
several payment failures on the same card. Trancart estimated there were around 3 or 4
fraudulent payments for every 10000 transactions. Despite these measures, it does seem that
establishing the ultimate beneficiary owner may still be complicated. Given the international
nature of online transactions, there is also a question which taxes are paid and where.67
The Dutch Online Platform – Catawiki
The 2019 Hiscox Online Art Trade describes Catawiki in the following way:68
“Catawiki is a curated online auction platform for unique and special objects. It operates in
four verticals – art and antiques (e.g. art, design), collectibles (e.g. coins, comics), luxury
(jewelry and watches) and mobility (classic cars and motorcycles). The marketplace has been
awarded by Deloitte as Europe ś fastest growing company several times and received an $82
million investment in 2015. It ensures a secure and fast online sale for buyers and sellers across
borders and the revenue model is commission earned from both buyers and sellers on
successful transactions. Its international experts and the use of artificial intelligence enable
Catawiki to process a very high volume in the market across several countries and languages
whilst keeping control over quality at the same time. The company sold its five-millionth lot in
December 2018.”
Despite being one of the oldest online art platforms, the platform is still make a loss and
reportedly lost loss of more than €12 million in 2018.69
What about regulations? According to the Catawiki website, their sales go through an online
sales processor Stripe, which requires sellers to provide proof of identification and auctions
are supervised by a notary office. The company has a team of 200 experts who verify the items
before putting them up for auction.
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Art Data companies
The advent of art data companies played a big role in increasing transparency in the market
and making it easier to use art as an investment. Today the most important providers of art
data are:
• Artnet
• ArtTactic
• ArtPrice
How do they work?
Art data companies provide information about auction sales, allow their users to look up past
prices for specific artists or artworks and often provide tracking of how the art market in
general is doing with an art index. While some of the data is available for free, most can only
be accessed by paying for it (either on a one-off basis or through a subscription).
Issues with art market data
In the art market the only publicly disclosed prices are auction sales, records on private sales
are not made available. While data companies have brought increased transparency, there is
also still concern over the accuracy and trustworthiness of the data. The 2019 Deloitte Art and
Finance Report, found that only 16% of wealth managers surveyed said they had a high level
of trust in art market data.70 There are also issues with definitions and methodology with
different reports processing their data differently, making it harder to compare figures.71
Furthermore, a part of art market transactions happen in the “informal economy” which
means they are unrecorded, unregulated or both.72 This includes a variety of activities such as
offshore transactions to artists selling artworks without any contracts. Data on criminal activity
is almost impossible/impossible to come by. Furthermore, according to François-Xavier
Trancart, the co-founder of Artsper, payment by cash still remains relatively common – at least
in France.73 This makes it impossible to have a correct estimate of the number of transactions
made on the art market.
Art Indexes
Art indexes allow art as an asset to be compared to other financial assets. However, given the
problems with art market data, they should be considered within a broader context and not
only taken at face value.

Boutique Lenders specialized in art
Art secured-lending means collectors can unlock liquidity from their artwork by borrowing
money against the value of the artwork. Deloitte has reported that 69% of collectors said they
would be interested in using their art collection as collaterals, research for TEFAF has shown
that 31% of art dealers would also be interested.74 There is estimated US$21 billion to US$24
billion in outstanding loans against art.75 Despite these figures, art-backed lending has not yet
reached the mainstream.
There are still challenges to art-secured lending, namely: risk assessment, lack of liquidity,
assessing the value of art, lack of knowledge and an unregulated market (especially the lack of
a global uniform legal frameworks.76
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Some of the companies offering art-backed loans include:
• Artemus
• Art Capital Group
• AOI Advisors
• Art Finance Partners
• TPC Art Finance
• Emigrant Bank Art Finance
• Westend art bank
• Fine Art Wealth Management
• Griffin Art Partners
How do they work?
Boutique lenders will work with clients (individuals or businesses), art galleries or wealth
managers. The borrower can usually get up to 50% of the value of the artwork as a loan. The
majority of loans are non-recourse loans. There is generally thorough due diligence on the
asset itself, but borrowers do not need to be credit checked. Generally speaking, loans are for
short periods of time, six months to three years, but offerings vary depending on the loan
provider. Boutique lenders pride themselves on their confidence, discretion and their ability to
loans quickly.
Currently around 90% of art-secured lending takes place in the US.77 The US Uniform
Commercial Code (UCC) allows the borrower to keep the artwork in their possession while the
loan is still outstanding. The UCC means the lender can register its security interest in the art
on a public register. The European market does not have the framework for doing so and
therefore lenders generally take possession of the work.
Some of the biggest challenges faced by lenders is accurately valuating the work and ensuring
that the documentation is sufficient and trustworthy.78 Despite the measures in place it seems
there are still loop holes as Inigo Philbrick, a once well respected dealer, is currently facing
lawsuits claiming he defaulted on loans he secured using artworks he didn’t own.79 Also
important to note is that boutique lenders are shadow banks and, as such, are not subject to
the same regulations as banks.

Fractionalization of art
Buying investment grade art requires at least $100,000. Fractionalization allows people who
don’t have the money to buy a work to participate in the art market by buying a share of an
artwork. There has been limited success in this area and in 2019 only 19% of collectors and art
were interested in fractional investment.80
Examples of fractional art ownership platforms:
• Artfintech.one
• Artopolie
• Feral Horses
• Look Lateral

•
•
•
•

Maecenas
Masterworks
Otis
Artsquare

How do they work?
Each organization functions slightly differently, but the general idea is that the artwork is
divided into a certain number of shares (some platforms offer complete ownership of these
works, others retain the majority share). These shares are then sold to investors at a fixed
amount per share. Some platforms are more democratic than others; Artopolie starts at $50
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whereas Maecenas shares are priced at $10,000 each. Several platforms allow shares to be
traded between investors, similar to the way company shares are traded on stock markets.
Blockchainc technology and smart contractsd are popular tools for the tokenization of artworks,
which enables the trading of shares. The artwork is kept by the platform, gallery or in some
cases leased out to investors or third parties until it is ready to be sold again (hopefully) at a
profit. Investors then get a percentage of the profit based on their share of ownership.
The regulations surrounding the fractionalization of art are not completely clear and different
companies have different ways of working. Companies seem to be searching for ways to
regulate the fractionalization. For example, ARTOPOLIE and Masterworks both file the works
they purchase with the Securities and Exchange Commission (SEC).81 Masterworks also says on
its website that it performs Know-Your-Customer checks on all those buying shares of the
artworks.82 Much like the confidentiality involved when collectors purchase art at auction or
from galleries, there does not seem to be a way to easily identity whether someone has
fractional art ownership as this information is not publicly available.

Art funds
Art funds are, in general terms, privately offered investment funds which are dedicated to the
generation a profitable return by acquiring and disposing of various works of art. The size of
art funds will vary greatly from $10-15million to hundreds of millions of dollars.
Examples of art funds include:
• Athena
• The fine art fund
• Artemundi

•
•
•

Aurora Fine Art Investment
Meridian Art Partners
Art Vest

How do they work?
Art funds are managed by a professional art investment management or advisory firm who has
expertise in this field of investing and they receive a management fee and a portion of any
returns delivered by the fund.
Art market researcher Noah Horowitz describes the process of art funds in the following way:83
• Art funds generally function as close-end investment vehicles, investors can participate
until the fund is ‘closed’. Investors generally contribute a minimum of between
$100,000 and $250,000. Investors willing to put money into these funds include HighNet-Worth-Individuals and pension funds.
• After the investment round is over, shareholders can redeem their equity at preallocated intervals or at the end of the fund’s term.
• Once enough money is raised, the fund starts to purchase works. They operate in the
secondary market because there is a greater transparency of prices.84
c

Blockchain shared database filled with entries that must be confirmed and encrypted. The data contained
within the blockchain is distributed (duplicated) across many computers and is therefore decentralised.
d
A smart contract is a self-executing contract with the terms of the agreement between buyer and seller being
directly written into lines of code. The code and the agreements contained therein exist across a distributed,
decentralized blockchain network. Definition from: https://www.investopedia.com/terms/s/smart-contracts.asp
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•
•

•

Art funds are typically set up similarly to private equity funds: there is an annual
management fee of 2% over the assets under management and a performance fee of
20% over the fund’s annual return.85
Art funds tend to be registered in offshore locations such as the Channel Islands,
Luxembourg, Cayman Islands etc. to make use of advantageous tax laws.
Most art funds work on a 5-10-year basis, buying art works at the beginning and then
gradually divesting.86 The buying and selling is usually done by a team of external art
experts.
Art funds may make use of the art in other ways while it is in their possession, for
example by renting it out to investors or loaning it to exhibitions.

More under the radar, are private funds, which consists of a group of investors working on a
less structured basis without looking for regulatory approval.87

Art Startups
New art startups emerge every year. They may try to provide some of the services listed above,
online sales, fractionalized ownership, data, or they may do something new. The focus for
many new art startups, especially ArtTech startups, has peripheral business segments.88 For
example: logistics, insurance, contracts, legal, storage, data, standardization, education, and
new artist discovery. We will give a brief overview key areas of focus and provide a few
examples.
Provenance and Ownership
A number of startups are attempting to develop registries or methods of tracing provenance
and ownership. Many are using distributed ledgerse.
• 4Art Technologies: Using Augmented-Authentication-Technology it enables users to
create a unique digital fingerprint of virtually any artwork using their smartphone and
to secure the fingerprint and provenance for future generations via blockchain
technology.89
o blockchain permanently links the digital information to the physical object and
allows for digital condition reports to be created, certificates to be
transferred, and many other vital art trade procedures to take place.90
• Artory: their core product is the Artory Registry, is a registry comprising millions of
records, in which verified information about artworks, collectibles, and their history
are secured using blockchain technology.91
• Verisart: provides an optimized blockchain certification and verification platform for
artworks and collectible using bitcoin blockchainf. The aim is to create greater trust
and liquidity in the art market.
Art Market Data
• Wondeur: an AI platform that can analyze and compare the careers of all
contemporary artists based on non- transactional metrics
e

The Distributed Ledger technologies (DLT) are a combination of technologies which allows stakeholders to
digitally exchange value or information without central control, it is database that exists across several locations
or among multiple participants. The most famous example is Bitcoin
f
Bitcoin is a digital currently and blockchain is the technology that underpins it. Blockchain is a form of DLT and
can be described as a shared database filled with entries that must be confirmed and encrypted.
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Financial Derivatives
Some young companies are going beyond the fractionalization of art and developing new artbased financial derivatives.
• Pi-eX: provides art market reports but also provides a platform for buying Contract on
Future Sales (CFS) which allow art sellers to hedge their risk versus an upcoming sale.92
Installment payments
New startups, such as Art Money, are providing a different type of loan, they allow collectors
to pay for the work in 10 monthly instalments, interest free.
Art Inventory Management Systems
There are several platforms aimed at galleries, collectors and artists which provide art
inventory management systems. Most of these applications offer data protection, inventory
management, customer relationship management (CRM), and built-in marketing tools.93
These platforms are aimed at galleries, collectors and artists.
A non-exhaustive list includes:
• Art Base
• ArtFundi
• GallerySystems
• ArtBinder
• Art Galleria
• galleryManager
• Artbutler
• ArtLook
• GalleryTool
• Artcloud
• Artmoi,
• Managed Artwork
• Artlogic
• ArtVault Software
• PastPerfect
• ArtEngine
• Artwork Archive
• PortoVenere
• Arteia
• CatalogIt
• WrkLst.
• Arternal
• CollectorIQ
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Non-Art World Stakeholders
Wealth Managers
As the number of High-Net-Worth-Individuals and Ultra-High-Net-Worth-Individuals increases,
the services of wealth managers are increasingly in demand. Wealth management is: “the
consultative process of meeting the needs and wants of affluent clients by providing the
appropriate financial products and services.”94 Wealth management services may be provided
by individuals, family offices or private banking services. They are also known to work in an
ethical “grey area” using “trusts, offshore corporations and similar tools to help clients avoid
paying tax, debts to creditors or alimony to ex-spouses.”95 Art related services wealth
managers might provide, in house or through a third-party provider, include:96

Image from Deloitte Art and Finance Report 2019, p. 39
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Investors
Interest in the art market does not only come from collectors but also from a range of
individual and institutional investors. This includes High-Net-Worth-Individuals and UltraHigh-Net-Worth-Individuals as well as organizations such as:
• Pension funds
• Banks
• Investment companies
• Hedge funds

Free ports and Bonded Warehouses
Free ports are warehouses that were intended as spaces to store goods in transit. While goods
are stored in free ports, import duties, indirect taxes such as VAT or user tax can all be deferred,
essentially making free ports tax free zones.97
Given the advantageous tax rules and the often-high degree of secrecy involved, they have
increasingly been used to store art and other valuable collectibles. John Zarobell, the author
of Art and the Global Economy, described freeports as a “perfect place to park your speculative
art purchases” due to the tax advantages and anonymity.98 The best-known free ports catering
for 'investment art' are those in Geneva, Luxembourg, Singapore, Beijing, Monaco and
Delaware.99 Theses free ports are likely to have facilitations tailored to art collectors and
galleries: climate and humidity controls and show rooms and offices for buying and selling
art.100 Some may also offer services such as logistics, framing, restoration etc.
Customs warehouses, or bonded warehouses can offer the same security, indirect tax
advantages and secrecy as free ports, although the administrative procedures may be different
as they tend to be managed by private companies. In the EU, the key difference with free zones
is that customs authorization is needed to store merchandise in a private customs warehouse;
whereas this is not the case for free zones and public customs warehouses.101

Private Banking Service Providers
Most major banks generally also provide private banking services in order to cater to the
wealthiest clients. This includes wealth management which has been addressed above but can
also include the provision of other financial services. As the importance of art as an asset grew,
many banks and private banks were under pressure to provide art-related services beyond
access to events and concierge services.102
For example, the following banks provide art-secured loans:
• Citi Private Banks
• Emigrant Banks
• Deutsche Bank
• Goldman Sachs
• JP Morgan
• Morgan Stanley
• US Trust
• UBS Wealth Management America
• Deloitte
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The majority of these banks have also developed their own art-specialized divisions, to best
care for their art collecting clients. Other banks tend to have a page dedicated to Art related
services on their websites but might offer most, if not all, services via third-party provider.

Insurance Companies
Expensive art needs specialized insurance coverage. An Artsy article explains “art insurance is
a crucial part of collecting”.103
Companies offering specialized art insurance:
• AXA
• Hiscox

•
•

Aon
Eeckman (based in Belgium)

How do they work?
Collector’s generally work with a broker who assesses the collection and determines what
policy is best suited to the collector’s needs.
104
The broker then works with insurance companies, advocating for their client and looking for
the best deal and fit.105 Art insurance functions like other insurance products, collectors pay
monthly and the policy covers certain damages such as fire and theft, up to a certain amount.106

Other stakeholders
Other stakeholders include:
• Lawyers
• Offshore companies – these can be used to obscure the real owner of an artwork, to
evade taxes on the artwork, or both.
• Startups working in technologies that can be applied to the art market (such as
blockchain)
• Logistics and transport services not specialized in art but offering their services for art
transportation
• Boutique lenders not specialized in art but offering asset-backed loans (such as Borro)
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Understanding the art world opacity and lack of
transparency

Credit: International Monetary Fund

Closed-market resilient to the outside world
When we asked about the opacity of the art market to the art market stakeholders, we got the
explanation that "The art market is opaque for those who do not know it."107 (Anonymous
French art collector & dealer).
Indeed, the art market is reserved for a limited number of connoisseurs who are passionate
about art and very rich individuals. It is a world where everyone knows each other and
frequents the same annual art events such as the Venice Biennale. Sarah Thornton in her book
Seven days in the Art World recounts her multiple meetings with the same gallery owners,
collectors and journalists at art events all over the world.108
Not disclosing prices and the identity of buyers allows gallery owners art dealers to limit access
to the market to only "trustworthy" people. In this sense, the mission of the art market goes
beyond mere transactions of goods to include the preservation of a tradition and networks of
people interested in art and who can afford it. This is why the French art collector we
interviewed thinks that the opacity of the market should not have a negative meaning. For him,
confidentiality is absolutely necessary.
Moreover, the art market is a market that could be described as resilient to the outside
world. It's a world apart that escapes the usual business vagaries. This gives it a special status
and excludes it from certain legislation and means it tends to react slightly different to the
overall economic climate. Indeed, the art market does not undergo the same crises. For
example, during the last financial crisis of 2012-2013, the Edvard Munch's cry was sold at the
same time at a record price of 120 million euros during an auction in 2012. Guillaume Cerruti,
president of Sotheby's at the time, interviewed by Euronews explains: “The international
economic crisis is affecting the art market, like all sectors, but it is affecting it in a relative or
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differentiated way, because the art market has special characteristics… And so, in the face of a
crisis, what we are seeing is that masterpieces, very rare pieces, with a prestigious provenance,
are not too much affected by the crisis… On the other hand, objects of more average value...
may be affected by the crisis and their estimates must be extremely precise at that time to
enable us to sell them on the art market. Therefore, the crisis has a somewhat differentiated
impact, depending on the quality and importance of the object.”109 In times of financial crisis,
for the very rich, art can be an appealing way of diversifying their assets and ensuring that value
is preserved during the crisis.

Discretion as a competitive advantage
If transparency is about confidentiality, it is also a way to protect the identity of clients and to
protect businesses from competitors.
The three main reasons mentioned by Sotheby’s:110
• Protect key clients: Numerous clients prefer to stay anonymous. The main reasons
quoted are to avoid the stealing. They generally call on the “right to respect a person’s
private and family life, his home and his correspondence” (European Convention on
Human Rights, Sotheby’s article). This is why some auction houses offer their important
clients top discretion services. To take one example is the “sky room”; during auctions
some VIP clients are placed in a room with windows overlooking the auction, allowing
them to participate without being seen.
• Protect their business from competitors: The less data disclosed about deals, the less
competitors are able to make a competitive offer.
• Limit the access to art dealers' expertise: There is no specialized course or qualification
needed to become an art dealer. It is all based on reputation and experience that is
accumulated over the years. Sharing price and data on the sales can improve the
comparability and question their expertise.
Moreover, we have observed that some players offering art
finance services do not hesitate to market their company's
discretion regarding the respect of their client's identity. For
example, on the fifth page of the 2019 Deloitte report there
is a page of advertising from Griffin Art Partners, who
provide art-secured loans, that mentions discretion as the
first of their values.
In addition to it being a competitive advantage, discretion
becomes a means of communication. As reputation is an
important driver of business and trust is essential, good
communication is a key point for collectors. The slightest
mistake could cost millions of dollars in losses due to unsold
paintings or even end a business. This is why exchanges with
outside journalists and researchers such as e.g. sociologists Advertisement from the Deloitte Art &
are often undercover, and every word is carefully chosen. Finance report 2019, p.5
In conclusion, if the market seems to be reluctant to be more transparent it seems to be
because confidentiality has become an unwritten rule to guarantee the functioning of the
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market. However, this is not to say that there are no secrets nor that everything is above board.
As the story of Inigo Philbrick on page 29 clearly showed, art world actors can take advantage
of the confidentiality and use it for their own gain in ‘shady’ and ‘secretive’ ways.

The problems with the lack of transparency
This lack of transparency has many repercussions that call into question its positive aspects.
This is all the more true since transparency is increasingly demanded by regulators and
consumers and the digitalization and financialization of the market is accelerating this
phenomenon.
The benefits of confidentiality are questioned:
à The non-disclosure of prices by many galleries gives a very elitist and closed image of the art
world. According to the online gallery Artsper, it makes it difficult for new young collectors to
enter the market.111 This is paradoxically one of the current concerns of the market: how to
attract new collectors? The generation of digital natives are used to having quick access to
information.
à New information technologies make it harder to keep anonymous artwork owners. The
argument of confidentiality to avoid robbery is no longer as valid as it once may have been. In
one clique one can have information and the address of the most 500 Dutch millionaires by
reading the “Quote 500” magazine.112
à The business of art market data analysis is growing. As highlighted in the stakeholder part of
this chapter, there are a growing number of companies offering data on the art world. Despite
the heterogeneity of the art market and disparity of size and wealth among the principal actors,
main patterns of the market can be deduced and give more bargaining power to the client to
question expert valuation. More data can be positive for the art world as a whole as it enables
actors to understand the “health” of the market more easily and spot trends.

What about self-regulation?
Given that reputation is one of the key elements in ensuring the success of a gallery or art
dealer, one could assume that the market could regulate itself. Vincent Geerling, chairman of
IADAA, points out how important reputation is key and one little mistake could cause
colleagues and collectors to lose their trust in him.113 This means that, ideally, no dealer would
risk committing illegal acts for fear of damaging his reputation, which is vital for doing business.
There is some level of auto regulation, for example through the trade associations mentioned
previously, which have a code of ethics and/or due-diligence guidelines. As mentioned, if
members violate the rules, they are suspended or removed from the association, causing
damage to their reputation.114
However, despite this autoregulation, there are still problems, as part two will explain in more
detail.
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The Art Market Tomorrow
The art market is constantly changing. Olav Velthuis and Erica Coslor explain that
financialization is still limited: there are no tradable art indexes, derivatives to bet on a fall in
prices, or credit default swaps to trade the risk related to art-backed loans.115 Although these
financial instruments might one day become a reality on the art market. Mr. MacDonald-Korth,
authors of the DACS “Art Market 2.0” report explained, “the higher the values get, the more
incentive there will be for the market to be properly financialized.”116 He envisages a largescale trading platform on which investment banks and hedge funds will be able to trade
fractions of art in digital currency.
At the moment the biggest threat is of course the repercussions of the coronavirus. A study
conducted by the French trade association, le Comité professionnel des galeries d’art, revealed
that 1/3 of galleries could be forced to close by the end of 2020.117 While a severe economic
crisis will slow the market down significantly, after the 2009 crisis the art market bounced back
relatively quickly. Anders Petterson, the founder of ArtTactic, explains that the crisis
demonstrated that art could be “an alternative asset class for wealthy individuals who were
looking for asset protection and diversification, as well as emotional and social returns”.118
The internet and new technologies such as blockchain are likely to continue having an impact
on the art market and will likely increase the liquidity of art.119 The coronavirus has meant more
galleries are turning towards online sales to make sustain their business.120
It is beyond the scope of this report to provide details on future changes but what is certain is
that these changes will represent both opportunities and risks and it is important to be aware
of what they might entail.
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Part 2- The Dark side of
the Financialization of
Art: Money Laundering
Mechanisms through
art
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Part 2 Executive Summary
This chapter delves into the dark side of the art-market and financialization and reveals some
of its machinations. It explains the relationship between money laundering and art and provides
an overview of some of the biggest art scandals in history. In addition, it discusses the role of
freeports.
The main takeaways are summarized as following:
• Money laundering mainly consists of three part: (1) placement, (2) layering or
concealing the illegal source of income, and (3) integration.
• The art market can be appealing for money laundering due to a number of distinctive
features:
o The confidentiality of the buyer and seller
o Discretion is one of the Golden rules of the art market - making the obligation
to report any suspicions a heavy one for art market professionals
o The common use of intermediaries/proxies for transactions
o The common use of foreign/offshore accounts
o Limited controls on transactions (e.g. client confidentiality)
o The cash incentive for some markets
o Authenticity, as major risk not currently addressed
o Unregulated by financial authorities
• Our interview with Vincent Geerling (IDAA)121 revealed that if the art market reports
few suspicious transactions this can be explained by the following arguments:
o There are just a few suspicious transactions and cases of money laundering
compared to other industries.
o The WWFT regulation is not well adapted to the art business. 70% of the
business are small dealers, therefore there are few transactions that fit the legal
definition of a “suspect” (with a payment in cash above the €15 000).
• The Panama Papers revealed long-lasting secrets, including several art scandals related
to money laundering and its machinations.
o The case Maleki and many other high-level scandals in recent years have also
brought the use of offshore tax havens into the spotlight which are legally used
to register owners of artworks.
o The leaks also revealed that dummy companies were used to hold works of art
worth billions of dollars.
o The leak provided a great example of how money connects people by
demonstrating how global capitalism works and how it creates a world where
the rules of the game are obscured and inaccessible to the majority of ordinary
people.
• Freeports have been increasingly used as storage for art as the lack of taxation is highly
beneficial for investors. However, it is very hard to regulate what goes in and out of
freeports.
• Freeports may be used to store ill-gotten gains and ill-gotten works of art. They can be
a facilitator and an intermediary for criminal activity.
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What is Money Laundering?
Money laundering may be regarded as the illicit process of transforming profits of criminal
activities into legitimate amounts of assets. It may involve rather a series of events than a single
conduct or omission. Hence, money laundering can be considered as one of the most complex
crimes, in which three activities interact.
1. Placement, consist on the proceedings of a criminal activity into a country’s financial
system
2. Layering or concealing the illegal source of income or origin of the profits by a series of
complex transactions and bookkeeping maneuvers
3. Integration, relating to the acquisition of money or assets by allegedly legal means.
In fact, some lawyers might even add the process of recycling as fourth stage, which involves
the elimination of incriminating records of the previous 3 stages.122
The purpose of criminalizing money laundering is to prevent the use of or benefit from illegally
acquired assets and ultimately to send a utilitarian message that "crime does not pay".
Moreover, attempts to prevent criminals from using the proceeds of criminal activity and to
monitor such practices have made it somewhat easier for law enforcement agencies,
government officials and members of society to understand that suddenly eccentric and
excessive spending can give rise to suspicions of wrongdoing. However, it can be concluded
that the only positive effect of money laundering has been to spread the understanding that
crime is not always violent. A close relationship can be assumed between money laundering
and organized crime. Ultimately, this has led to stricter regulations and international
agreements.123
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How is Money Laundered in the Art Market?
Money laundering in the art market can occur in many different ways, in some cases using
completely legal means. The art business is constantly used for illegal purposes like many other
businesses, including the laundering of assets and income from illegal activities. However, the
art market differs from other industries due to its prestige and exclusivity. This specific and
unique niche attracts both investors and criminals who want to make more than just monetary
profits. Owning something that is a subject of universal interest gives a sense of power and
control over an exclusive piece of history.124
Another aspect facilitating money laundering in the art market is confidentiality, which involves
frequent transactions and large sums of money spent on the purchase of objects illegally
acquired by sellers. Money launderers take advantage of the unenforceable art market
regulations and the lack of general knowledge on this subject.125

What has money laundering to do with Art?
The art market can be appealing for money laundering due to a number of distinctive
features:126
•
•
•
•
•
•
•
•
•
•
•
•
•

The confidentiality of the buyer and seller
Industry categorization by private transactions
Discretion is one of the Golden rules of the art market - making the obligation to
report any suspicions a heavy one for art market professionals
The common use of intermediaries/proxies for transactions (e.g. telephone or online
auctions)
The common use of foreign/offshore accounts
International market and networks
High value goods with semi-independent valuation
The cash incentive for some markets
Authenticity, as major risk not currently addressed
Unregulated by financial authorities
Limited controls on transactions (e.g. client confidentiality)
Purchasing an artefact, antiquity or piece of artwork legitimizes cash and converts it
into an asset that gains value and can be sold at a later date
Fraudulent activity is pervasive in the art world, due to the high value and limited
supply of works by any given artist

Since money launderers do not have the same economic rationale for transactions, they may
boost prices. Their main objective is to convert illicit funds into clean assets. The acquisition
price is rather an advantage than a problem, as the criminal can throw a larger amount of
money to be cleaned into the funnel. In fact, money launderers may prefer pieces of high value,
as they make it possible to inject greater volumes of money from their illicit activities. For
reasons of efficiency, a few masterpieces are easier to buy and sell than thousands of medium
or low-value pieces. Booming economies may not yet be fully aware of money laundering risks
or may not yet be able to identify money laundering schemes. Financial markets in booming
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economies face so many simultaneous challenges that the legal and regulatory framework in
this area may still be weak or its implementation may be in its infancy. Criminal organizations
can abuse such situations for the art market to blend the proceeds of their illegal activities with
the surrounding wealth and euphoric market conditions. In addition, some economies are still
very cash-based, even for large volumes of money. Furthermore, a new wealthy class in high
demand for art may not always be aware or concerned about the origin of the artwork it wants
to buy, or the funds with which it was acquired. 127
The following figure illustrates a money laundering case using art market professionals. A
criminal organization advises an alternative investment fund to purchase a masterpiece for its
art portfolio and finances the purchase of the said piece through an art dealer located in a
place where cash settlement of the auction sale is legal and customary. The financial
professionals have the legal responsibility to identify and verify the identity of their clients and
to determine the source of the funds when the relationship is established. They are also
required to perform ongoing name verification and transaction monitoring. Art professionals
should be inspired by these obligations to exercise due diligence and verification on their
clients, service providers and related parties to avoid being used in a money laundering
program and thus being exposed to reputational risk and legal and financial sanctions. 128

An illustration of money laundering case using art market professionals
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The trigger: Why does the Dutch police ask for
more collaboration with the art market?
The police are used to cooperate with various players in economic markets and industries in
order to guarantee the security of exchanges and detect all forms of fraudulent and dishonest
behavior. The “from the field” disclosure of information to the police makes it possible to
detect quicker potential cases of money laundering or other financial crimes. For this reason,
the FIU had set up a service for reporting unusual and suspicious transactions.
As the last report Whitewashing art commissioned by the police on points out: “The Politie
eenheid Limburg noticed a lack of notifications of unusual transactions to the FIU in the art
branch as compared to other branches” such as real estate or automobile129. This is why the
police decided to better understand how to improve the cooperation with the art market by
asking us to identify the possible limits, blockage points and opportunities to collaborate with
the art world.
When we tried to confront the art world with this statistic their answer was quite different.
Our interview with Vincent Geerling (IADAA)130 revealed that if the art market reports few
suspicious transactions this can be explained by the following arguments:
- There are just a few suspicious transactions and cases of money laundering compared
to other industries.
- The WWFT regulation is not well adapted to the art business. 70% of the business are
small dealers, therefore there are few transactions that fit the legal definition of a
“suspect” (with a payment in cash above the €15 000).
This is why, in this part we will try to go into more details on the point of view of each of the
two parties and the pros and cons of starting collaboration.

The problem of lacking data
The lack of data on the art market allows deviant behaviors to happen and increases the risk
of money laundering. As we will illustrate with the Bouvier affair, the position of art dealers, as
sales intermediaries, is sometimes the subject of mistrust and scandal. Indeed, each of the
parties must trust the art dealer to negotiate a good price and be transparent about the margin
taken by the latter. However, it is not always the case and some art dealers do not hesitate to
play with the confidentiality of the exchange to get more interest: by advertising a higher
selling price than the reseller's and keeping the difference for himself. We have read several
testimonials131 from collectors who wish to limit as much as possible the use of art dealers even
if their identity has to be revealed to the buyer.
‘By keeping the value of art confidential, it is easier to under-declare prices,
something that also comes in useful when evading tax. While tax avoidance is legal if not
necessarily moral, tax evasion is illegal’ 132
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It is also easier without a worldwide database nor easy check on provenance to over evaluate
by playing with the art timestamp. For example, a case previously observed by the police: the
sale of an Indian piece of art for 465 000 euros and dated from the XIII century whereas it has
been sold a few years ago by Christie’s at 4 650 euros dated from the XVII century133. Who told
the truth? Most of the time buyers take legal action to win their case and it is often the experts'
analysis that is questioned. But it cannot be perfect. This is why many experts do not dare to
comment on this or that picture for fear of being legally sued134.
‘Authentication is an act of power ‘.
Claudia Andrieu, Legal Advisor, Picasso Administration 135
‘People really do think that by suing you they are going to make their picture genuine!’
James Butterwick, Russian art specialist and dealer 136
Of course, criminals are very fond of this kind of opaque market to launder money as we have
seen part II. Legislation has been greatly strengthened since the 1980’s when a deal could be
made with a price and a signature on a tablecloth or a handshake. We can therefore say that
it is not as easy as it used to be to launder money through art, but as the Doctor of Criminology
de Sanctis said the law is evolving, the organization of crime is also adapting. 137
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Examples
There is no doubt that companies, dealers and auction houses have a real need to protect
themselves from the potential danger of unwittingly dealing with works of art that might
involve dirty money. However, the problem is that almost all the cases mentioned at
conferences, or traced in the literature, are the same. The following case may serve as a good
example. Basquiat’s Hannibal (1982) was seized by customs investigators in New York. It was
valued at just $100, however it turned out that the false shipping declaration was an attempt
to launder the ill-gotten gains of Brazilian banker Edemar Cid Ferreira, who was convicted in
2006 by a US court of crimes against the Brazilian national financial system and money
laundering. Alongside works by Roy Lichtenstein and Joaquin Torres-Garcia, the Basquiat was
part of a 12,000-copy art collection that Ferreira had built up with the money looted from his
bank. These two were returned to the Brazilian authorities, and the Basquiat was quietly
auctioned at Sotheby's London in 2016 for £10.6 million. It is no surprise that its tainted past
was not mentioned in the catalogue. 138
Another example may be the conviction of Helly Nahmad, who ran illegal gambling clubs as
part of a 33-member organized crime ring. The initial accusations against him included using a
painting by Raoul Dufy, Carnaval à Nice (1937), for illegal money transfers. The work was
confiscated by the authorities as part of his plea bargain. Court documents revealed how art
could be used in such schemes, but they also revealed more tricks. One of the accused,
Nicholas Hirsch, contacted Nahmad with a model who had failed to pay taxes on her income
of $477,000 hidden in a Bahamian offshore bank. She transferred the money to a Swiss bank
account that was ‘associated with Nahmad,’ according to court records. Thereafter, Nahmad
paid her $100,000, withholding an agreed $77,000. As for the remaining $300,000, he gave
the model a painting from the Nahmad collection - but in fact he overvalued it by $50,000 and
shared the difference with Hirsch. Hirsch pleaded guilty to transfer fraud and Nahmad to
gambling as part of his plea bargain. 139

The victims of money laundering in art market
The direct victim of money laundering in the art market can be the public, the individual
investors. Apparently wealthy illusions give the public the false impression that the art market
is extremely promising, leading to potential wrong investment decision. Through the media,
some people could assume that investing in works of art and antiques can help to avoid
financial risks. More and more people are investing, sometimes without knowing what is
behind the prosperous market. They cannot see the correlation between money laundering
and the art business; therefore, they invest blindly in art whose fate is trapped in their works
of art. 140
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Overview of Examples of Art being used in Money Laundering
The Panama Papers and Art
The Panama Papers leak shook the art world and revealed long-lasting secrets, including
several art scandals related to money laundering and its machinations. Thereby, the case
Maleki and many other high-level scandals in recent years have also brought the use of
offshore tax havens into the spotlight. Such tax havens are in many cases legally used to
register owners of artworks However, these secret entities had remained secret until early
2015 when an anonymous source leaked over 11.5 million confidential documents from the
law firm Mossack Fonseca, one of the world's leading agents of offshore tax havens, to the
German newspaper Süddeutsche Zeitung. The papers contained 2.6 million terabytes of data,
e-mails, receipts, bank statements and business correspondence from Mossack Fonseca's
database. 141
While the leaks mainly involved some high-ranking politicians and corrupt dictators who hid
their ill-gotten gains from the public, the leaks also revealed that dummy companies were used
to hold works of art worth billions of dollars. This way, the leak provided a great example of
how money connects people by demonstrating how global capitalism works and how it creates
a world where the rules of the game are obscured and inaccessible to the majority of ordinary
people. Including the world of art, the leaked document revealed numerous connections
between the art market and the murky world of offshore corporations. For example, Dmitry
Rybolovlev's collection was stored in an offshore port under the name of companies linked to
two family trusts. Mossack Fonseca has helped many of its clients to secretly carry out highend art transactions for masterpieces by artists such as Van Gogh, Rembrandt, Chagall, Matisse
Basquiat and Warhol. Some of these clients are well-known art collectors Thyssen-Bornemisza
clan, Chinese entertainment magnate Wang Zhongjun and Picasso’s granddaughter, Marina
Ruiz-Picasso. None of them commented on the scandal.142
The Modigliani Affair
Moreover, the Panama Papers included explosive revelations about a range of art deals that
had previously been kept secret. One of them involved painting Seated Man with a Cane (1918)
by Amadeo Modigliani worth $25 million, which had been the subject of a long tussle between
the claimant, Philippe Maestracci, and the Nahmad family of art dealers. The Nahmads
purchased the painting at auction in 1996. By a chance discovery, Maestracci learned that the
painting might be in the hands of one of the art world’s most influential families. When
Maestracci rightfully claimed it to be his own because the Nazis had looted it from his
grandfather, the Nahmads initially responded that they did not own it, but the offshore
company called International Art Center (IAC) in Geneva. The Panama Papers proved that the
Panama registered IAC - based in the freeport of Geneva and believed to own art worth billions
of dollars - belonged to the Nahmads According to the International Consortium of
Investigative Journalists (ICIJ), ‘David Nahmad, the family leader, has been the company’s sole
owner since January 2014.’ Being Jewish, Nahmad once declared that he would never accept
works of art looted by the Nazis. ICIJ also reported that ‘Mossack Fonseca first set up the IAC
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for the Nahmads in 1995.’ After this revelation, the painting was requested in Geneva and the
new criminal proceedings were opened. 143

Seated Man with a Cane (1918) by Amadeo Modigliani
Image from http://secretmodigliani.com/

The Ganz Collection Scandal
In addition, the Panama Papers provided further remarkable revelations about another sale –
the famous auction of the Ganz collection at Christie’s in New York in November 1997 totaled
$206.5 million. It is referred to as one of the biggest art sales in history. At that time, it was the
highest total ever raised at a single-owner sale officially transforming art into a global
commodity. The collection included a series of records featuring works by Jasper Johns, Robert
Rauschenberg, Frank Stella, Eva Hesse and Picasso - whose Les femmes d'Alger (Version 0)
(1955) was sold for twice the estimated $31.9 million. In fact, the Panama Papers revealed that
the estate of the collector couple Sally and Victor Ganz was indeed not the direct source of
many key works that were auctioned. The Ganzs’ works had previously been sold off months
before the auction to a company called Simsbury International Corp, founded on the island of
Niue in the South Pacific solely for the Ganz transaction and managed by Mossack Fonseca. In
fact, Simsbury, ultimately controlled by British billionaire Joseph Lewis, was the owner of the
works. Six months before the sale, his company had purchased them for $168 million from
Spink & Son, a company owned by Christie's. Lewis was the largest shareholder in Christie's at
the time. The deal meant that the Simsbury owned works were to be auctioned off to Christie's
and that Lewis and Spink would distribute the difference on profits over the purchase price.
Although the sales catalogue stated that ‘Christie’s has a direct financial interest in all property
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in this sale’, it was only after the revelations of the Panama Papers that the truth about the
way the deal came about was finally revealed. Neither Lewis nor the Ganz family were willing
to comment to the ICIJ on these revelations. This auction turned out to be one of the most
lucrative ones for Christie’s at the time, but the nature of the arrangement between the family
and auction house is yet unclear. 144

The Dream (1932) by Pablo Picasso at the auction at Christie’s
Image from https://parodiesandvariations.wordpress.com/

One of the Biggest Art Frauds in Recent Years
The Russian billionaire Dmitri Rybolovlev was involved in an art scandal that turned out to be
an art scandal potentially lasting for over 10 years. Rybolovlev purchased a total of 37
masterpieces worth $2.1 billion with the professional help of the art dealer Yves Bouvier acting
as a middleman in private transactions. One of the richest people in the world happens to be
the owner of one of the most valuable art collections in the world, including some of the
greatest names in art history, such as Picasso, Van Gogh, Rothko, Leonardo, Rodin and Matisse.
Rybolovlev claims that the intermediaries he once trusted have scammed him out of over $1
billion. He purchased the masterpieces within a decade, but only at a later point in time he
accused Bouvier of inflating the prices in order to get a higher commission, instead of offering
him the best price. The accusations related to fraudulent price-fixing of paintings before the
sale. 145
After dining with Sandy Heller, a New York art consultant, he became aware of the problem.
The crucial conversation revealed to Rybolovlev that he had purchased the Reclining Nude with
Blue Cushion by Modiglini for more than expected. It turned out that Rybolovlev paid a
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commission of $25 million instead of $2 million. He previously believed to have paid the
middleman a commission of 2 percent. This set the ball rolling. A few days later, Rybolovlev
and Heller met again to go through the entire collection. Heller gave an estimate of the true
value of each piece. The result shook Rybolovlev quite badly and he immediately filed a criminal
complaint in Monaco. According to the Russian billionaire's lawyers, Bouvier had pocketed
between 500 million and 1 billion dollars from the inflated prices. Both men turned out to be
clients of Mossack Fonseca. In light of these allegations, the Rybolovlev family trust has
deemed them inaccurate. Bouvier was charged with dealing in stolen goods for having sold
two watercolours by Picasso to Rybolovlev. After Picasso's daughter-in-law, Catherine HutinBlay, claimed that these two pieces had been stolen from her collection and never released for
sale, the Russian buyer handed them over to the authorities on the grounds that he did not
know they had been stolen. Further, Rybolovlev was also charged for tampering with police
evidence and invasion of privacy. In this case it may be increasingly obvious that the art
collector was defrauded by the dealer. But according to art market sources quoted by Le
Temps, it is becoming increasingly common for collectors to turn against their advisors and
dealers once they see that artists in whom they have invested fall flat.146

The Top of the Chinese Elite – Money Laundering and Bribery
As outlined above, also the Chinese art market is involved in art scandals and suspicious
activities. China's political and economic elite was not excluded from the Panama Papers leak.
One of the most interesting revelations concerns the fact that Chen Dongsheng, the founder
of the fourth-largest art auction house in the world, China Guardian, used Mossack Fonseca to
create Keen Best International Limited, a company based in the British Virgin Islands. The role
and function of this company is still unknown. However, it is worth noting that it was set up
around the same time as Chen married Kong Dongmei, the granddaughter of Chairman Mao.
The marriage caused controversies about Kong Dongmei marrying a capitalist. Although Chen
Dongsheng is still not accused of misconduct, the sole involvement of a relative of senior
officials in this scandal is an embarrassment to the communist elite.
Further, the Chinese art market offers alternative ways of bribing and accepting bribes with
works of art. The following scenarios may illustrate some typical means of laundering money
through works of art. A government official buys a fake work of art and commissions an auction
house to sell it, which overvalues the work of art. The person who wants to bribe the official
buys this piece of art at an extremely high price. The transaction is based on mutual consent
and freedom and seems completely legal. No one cares if the artwork is fake or not. The buyer’s
real intent is to give money to the government official.147
Contrary to this is the following procedure. A person buys an antique vase at a high price.
However, he cannot simply give it to a government official as this is illegal. He offers the vase
for sale in an art shop. This way, the government official accidentally buys it at a low price.
Thus, the seller achieves his goal of bribing the official. In addition, if a government official has
a huge amount of grey income, he might need help from a third party specialized in money
laundering in order to make it look legal. He invests some money to buy fine art. In response,
the third party raises the prices a hundredfold. Two or three years later, the official sells the
works of art through an auction house, potentially generating millions in profit. In order to
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maximize the profit from money laundering, the price of the laundered item will be raised to
a hundredfold, which may be one reason why the Chinese art and antiques market has been
growing explosively. 148
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The Role of Freeports and Custom Warehouses
Yves Bouvier began his spectacular climb to fortune and then to misfortune with the
development of so-called ‘Überwarehouses for the Ultra-Rich’, as the Economist called
freeports. Bouvier's two purpose-built units are equipped with the most modern safety
measures, including a fire protection system capable of extracting oxygen from the space and
replacing it with inert gas, thus avoiding the use of water, which would be harmful to art.
According to David Arendt, former CEO of the Luxembourg freeport, the rise in the price of art
and other assets primarily implies a need for better, purpose-built facilities instead of old
“mom and pop” repurposed warehouses.149
In addition to the high security standards, another aspect may also be important for clients. All
items stored in these vaults are free of taxes and duties as long as they remain there. Art
dealers are even able to rent a viewing room on a more permanent basis, creating a kind of
private art gallery. Clients can come and see a work of art that is pulled from a vault for viewing.
The works can be bought or sold, if necessary, over and over again, without paying any taxes.
An artwork can even be sent to an art gallery in another location under tax suspension - as long
as it is put back into storage, no tax is payable, even if it has changed hands – ideal for work of
art mainly purchased as an investment. The geographical location of the freeports is crucial. As
most are within the airport boundaries, visitors do not even have to exit the airport when they
visit - they can fly in, visit the warehouse, do their business and fly out again without having to
show their passports.150
There are ten free ports in Switzerland; Bouvier founded and financed the Luxembourg and
Singapore ports; Monaco has one, and additional freeports are in Beijing and Shanghai. In the
US, its tax situation is different, as each state levies different sales rates or use tax rather than
a general value added tax (VAT). But there is also a demand for ‘Foreign Trade Zones’ (FTZ).
ARCIS, a company specializing in warehousing, was on the verge of opening an FTZ-status
warehouse in the Harlem district of New York in mid-2017, implying that anything stored there
will not be subject to taxes or fees as long as it is not removed outside the facility and can be
re-exported duty-free. The situation is similar in freeports in Europe, Asia and elsewhere. 151
This secretive side of the freeports may also conceal the danger of money laundering and
attracts the most criticism. The operators deny that these are lawless zones. According to
them, the description of these ‘safe deposit boxes’ as areas used for money laundering, tax
evasion and the concealment of stolen art is completely wrong. Eventually, the transactions
are regulated by the laws of the country and clients are thoroughly checked. For instance,
Luxembourg Customs have an on-site office at the Freeport. Incoming goods have to be
declared in advance. Customs checks 100% of incoming goods against the declarations.
Similarly, goods leaving the Freeport have to be cleared by Customs. According to Bouvier, ‘a
freeport is the last place you would want to hide art.’ Another criticism of freeports includes
that operators use them for trading art. Next to that, both the use for shipping and storage
and for trading art could constitute a conflict of interest. Bouvier has always denied that he
mixed these two parts of his business. However, according to one art dealer, referring to a
Swiss freeport, in the past it was possible to call a contact to find out what the latest new
acquisitions were, in order to obtain insider information about a possible deal. ‘It was like a
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restaurant menu, I had a mobile phone number – I could be told, “I’ve got a Picasso, a Dufy
and a Derain just in.”’152
In response to the growing criticism of freeports as facilitators of tax evasion and money
laundering, the Swiss authorities considerably tightened the rules by introducing new
regulations in 2015, in particular requiring the registration of the identities of owners of
incoming goods and of buyers of outgoing goods. Nevertheless, there have been sensational
raids on these storage facilities. For example, in January 2016, the Italian and Swiss police broke
into 45 crates at a Geneva freeport and found tens of thousands of antiques in the possession
of the antiques dealer Robin Symes. The police valued them at around 9 million euros.
Furthermore, in a case in 2017 involving an extraordinary marble Roman sarcophagus dating
from 150-180, CE, it was suspected that the works had been illegally excavated and exported
from the countries of origin, and then stored in freeports. 153
Freeports may be used to store ill-gotten gains and ill-gotten works of art. Something can
remain there for years until the statute of limitations has expired. In other words, they could
be a facilitator and an intermediary for criminal activity. They may be seen as extremely
opaque, and inside there may be several transactions. So, this way you can basically launder
the provenance. The nature and secrecy of freeports make them potential ‘black holes’ for art
transactions, although the freeports - like probably the majority of their users - are completely
above board. Such transactions may well be legal ways to avoid taxes without evading them.
According to a London trader, the VAT business is extraordinary. The richer collectors never
pay it. The works they buy are delivered directly to a freeport, excluding taxes. It all happens
legally. 154
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The code of capital – How the law creates
wealth and inequality
This point leads to the following consideration that the law may create wealth and inequality
through the code of capital. According to Pistor (2019), capital is made from two ingredients:
1. An asset, in a very broad sense, including any object, skill, or idea
2. The legal code
The code refers to the laws of property, contracts, trusts, financial intermediaries, and
corporations that are able to transform an asset into capital and thereby generate private
wealth in a capitalistic system. 155
In the history of capitalism, this coding ranged from the coding of traditional assets, such as
land, later to the coding of enterprises, and to less tangible assets such as financial products
and intellectual property rights. Finally, future scenarios might involve the smart contract and
its coding based on blockchain technology. However, all cases bear several common key
attributes of capital codified in laws, namely: priority, durability, universality, and convertibility.
1. Priority ranks legal positions, privileging certain titles of one asset-holder over others.
2. Durability adds a temporal component to the priority since rights over assets can be
extended in time, lending them durability and allowing capital to grow.
3. Universality ensures that priority and durability will be upheld against others.
4. Convertibility enables asset holders to convert their assets into value, such as money.
As a result, any asset can be converted into capital, thereby creating or increasing wealth for
the asset holders. Moreover, every economic transaction is based on legal rights over
economic assets. In other words, the value or wealth resulting from an economic transaction
is based on the legal coding process. Besides, each legal position may have an adversarial or
positional nature, so that one party's claims imposes obligations on one or more other parties.
Hence, asymmetries may arise, such as benefits or advantages for the first party but also costs
for the other, thereby leading to inequalities. Thus, the problem of growing inequality is
ultimately due more to legal codes than to economic factors. 156
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Comparison with other markets
The financialization phenomenon may also impact other markets negatively. In order to make
a relevant comparison with other markets undergoing the same transformations toward
financialization and transparency, we put our attention on similar - rare prestigious goods, only
for a rich class of consumers, with a potential freeport stockage and auction selling - than
artworks. Inspired by M. Gerlis’s comparison selection of wine, property, private equity, luxury
goods and golds157 we have chosen the wine, diamond and ancient book and manuscript.

The Wine or Grapes market
The wine market has many similarities with the art market. The financialization of the grapes
market can be defined as the phenomenon of capitalization of wine, bought as an asset, either
to be resold at a higher price or to serve as a store of value, and not to be consumed. At the
high level, the market is reserved for connoisseurs who bought in auction houses prestigious
bottles of wine. Since the 2000s, an acceleration of speculation on the secondary wine market
has created a bubble around this asset which allows many funds and individuals to diversify
their portfolios. A real trading platform has even been created in London, the Live-Ex158
(London International Vintners Exchange). The two following examples might illustrate the
abuses of this rapid financialization of the market.
Rudy Kurniawan scandal
In the early 2000’s, Rudy Kurniawan, an Indonesian collector and wine enthusiast, began to
make a name in the North American wine market by breaking the record for a single sale of
wine at auction. Netflix dedicated a documentary about him called “Sour grapes”159. Why?
Because it is one of the biggest scandals of the market. His entire speculative operation was
based on the sale of counterfeit limited-edition 1947 Château Lafleur and Clos St. Denis Grand
Cru labelled with a fictitious vintage. With this money he was able to speculate on many
prestigious bottles, make a name for himself and even secured a loan from the auction houses
which he then defaulted on. The experts had noticed nothing and even today have trouble
distinguishing the true from a fake because the counterfeiting is so well done. In 2012, thanks
to one of the copied wine producers’ investigations, he was sentenced to 10 year’s
imprisonment. But the American police investigation did not end there. It turns out that in
order to start his business and get into the very private club of wine lovers he laundered money
from a robbery committed by a relative in Indonesia. The Netflix documentary makes it clear
by interviewing the experts who worked with him that no one had really wondered where his
great fortune came from. He himself used a cover to avoid suspicions: he allegedly was the
heir of a large family of Indonesian industrialists.160
The moral of the story is:
- The police became more watchful of the match between production (data provided
by wine producers) and the number of bottles in circulation.
- Behind a fraud of this magnitude there is good chance it also hides a case of money
laundering from foreign sources.
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“Noble crus” investment fund
Just like art, wine seems to attract investors as an anti-crisis investment that minimizes risk by
diversifying the fund's portfolio. This is in any case what the investment fund "Noble cru" sold
to their clients - French and Belgian institutions and individuals. Launched in 2008, the fund
promised very interesting returns on investment and was overrated on the speculative bubble
the market was experiencing at the time. Assets under management thus increased from 10.9
million euros at the end of 2008 to 109 million euros at the end of August 2012, and the
average return of the fund was 13% per year. It creates value at the time of purchase by
negotiating a discount of up to 30% with the wineries. However, the analysis of this fund has
revealed that it overvalued the bottles by 20% on average compared to the Liv-Ex index. Their
defense is that they use another form of valuation of their assets based on annual global wine
market sales and a valuation committee. Indeed, just like the art market, which valuation
method is relevant/proof? As an article of La Tribune shows, fund auditors such as Deloitte are
not competent to assess the method used and reference the wines, nor are the competent
authorities161. In 2013, many shareholders suspicious of the real value of the fund made
redemption requests which led the Luxembourg regulator to freeze the fund. Today, the fund
is accused of holding fake bottles and that the various repurchases often paid in kind (cash and
bottle) have left with the most prestigious bottles that made the value of the bottom. To be
continued. ...
What can be drawn from this is that to avoid over or under valuation of the wine or art
asset an index or methodology provided by the regulators and experts should be
established to constrains the investment funds and avoid unrealistic speculation.

Diamonds market
The diamond market is also an interesting example of the lack of transparency of high value
assets. One of the most striking scandals is the "Blood diamonds" scandal that De Beers has
been accused of exploiting. It is the film "blood diamond" directed by Edward Zwick (2007)162
that makes the general public aware of the atrocious working conditions in the mines and
forces the monopoly company De Beers to be more transparent about the origin of the
diamonds. Indeed, public awareness of corruption and the exploitation of children in diamond
mines, particularly in Africa, has given way to new entrants into the diamond market and
alternatives such as synthetic diamonds. Many diamond dealers have looked into the
possibility of offering the end customer the possibility of tracing the origin of the product
thanks to solutions such as the Distributed Ledger Technology (also called Blockchain). For
instance, the startup Everledger163 provides an immutable digital ledger for diamond and other
asset ownership and related supply chain.
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Main takeaways:
- The end-consumers pressure makes the major market players act to become more
transparent and innovative solutions emerge. Cultural events, here a movie, can be
an effective way to awaken collective consciousness.
What about the financialization of the diamond market?
According to the solution Vult which offers to “pooled” the investment on one diamond to
facilitate its investment liquidity (the future trading), the diamond as the art market has
“historically been a dealer-driven market where prices are privately negotiated between miners,
manufacturers, dealers and retailers in a secret and complex system... The marketplace for
trading suffers the same limitations experienced by other dealer-driven markets with no two
diamonds exactly alike.”164
We will go in more details about the “pooling” financial tool and its main limitation with an
example from the ancient book and manuscript.

Ancient books and manuscripts
Ancient book and manuscript market obey the same market laws and organization as the art
market. As seen in part I, our definition of the art market in the broadest sense integrates them
- included in the TEFAF subcategory "Paper". As mentioned above, financialization is not
exempt from this sub-market. Gerard Lheritier, one of the greatest Parisian collectors of
ancient manuscripts, had tried to capitalize on his own collection by creating the company
Aristophil. Aristophil was a financial investment company that sold shares in exchange for the
possession of part of written heritage documents such as manuscripts from Zola, Goethe or
Verlaine. An estimation of around €500 million worth of books and manuscripts were shared
between 18 000 private individuals. Some of them invest their pension savings in it. However,
in 2014, French investigators of the brigade for the repression of economic delinquency raided
the Parisian headquarters of Aristophil and arrested Gerard Lheritier for organized gang fraud
and deceptive marketing practices. The Aristophil business was based on a Ponzi scheme. For
example, Gerard Lheritier acquired in 2007 a letter from Van Gogh for €250 000 at Sotheby’s
and offered later to Aristophil’s customers at €867 000. The arrival of new savers made it
possible to pay the dues of outgoing ones. What alerted the police to a potential problem was
the case of the Einstein-Besso manuscript which Aristophil bought for $559,000 and sold for
$12 million split into 400 shares. The police found it suspicious, although these margins are
usual in this field.
With new technologies such as the Blockchain it becomes easier and easier to subdivide the
utilities into shares. However again we have the example here that as price inflation is very
hard to estimate and control investors can be easily fooled into Ponzi schemes. The detection
of abnormal margin allows the police to intervene and stop this scheme. However, it is still
difficult to establish what an abnormal margin is. The worst part of this story is that investors
also suspect Jean Claude Vrain, Thierry Bodin and Alain Nicolas of having provided “generous
estimates of Aristophil manuscripts possessions and allowed Aristophil ponzi schemes to
happen”. However, everything is based on their good faith as manuscript experts and they are
still free and allowed to deal in the art market today.165
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Greater Regulation as a Solution?
All these revelations present a world of poorly regulated art trading industry where the
anonymity made possible by offshore companies is used to carry out all kinds of dubious
transactions. The art-for-investment industry in particular has led to growing calls for greater
transparency in a market that has been poorly regulated. The industry itself usually fends off
calls for stricter regulation; some of them prefer to leave things as they are now - and they are
aware of the difficulties involved. The total assets of art billionaires have been estimated at
$32.6 billion for 2013, and it is growing very fast due to the market growth. Many of the art
transactions are strictly private and as little publicity as possible is given to them. Even though
public auctions offer a certain transparency in terms of prices, buyers and sellers remain
anonymous. Art has become a lucrative business for the richest people in the world, but also
a very convenient business for money laundering in remote and isolated places. 166

US and European post-war and contemporary art market (2000-2013)
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Part 3- A “cleaner” art
world through
legislation? An
overview of anti-money
laundering laws in the
art world
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Part 3 Executive Summary
This chapter addresses the current regulations that exist for the financialization of the artmarket, as well as its effects, with a greater focus on the 5th Amendment of the Anti-moneylaundering directive. Further, there will be an analysis of the application of these, with greater
focus on the Netherlands, and several case studies to demonstrate the phenomenon in
practice.
The main takeaways are summarized as following:
• Anti-money laundering laws exist a few years now and they seem to become more
specific with each amendment, however, still lacks several definitions of specific terms.
• The current Anti-Money Laundering 5th Amendment of the EU Directive explicitly
includes free port operators and actors in the art market, which brings about a
paradigm shift in the industry.
• Implications of the AMLD5 on the art market: abide by customer due diligence, the riskbased approach, reporting duty of suspicious transactions and lastly, documentation
and evidence for demonstrating compliance.
• Several MS failed to transpose AMLD5 in time by the deadline of 10 January 2020.
These legal gaps in implementation have according to the Commission an impact on
the EU as a whole.
• The Netherlands have incorporated the directive in their own legislation (Wwft) which
in
• general terms include the art market; however, it is not up to date yet with the 5th
Amendment and it lack enforcement clauses.
• Art as an asset is a more recent development, hence art-secured loans have evolved;
not all banks offer them, and if they do there is a different approach as to who will keep
hold of the asset to ensure there is less risk.
• Freeports have been increasingly used as storage for art as the lack of taxation is highly
beneficial for investors. However, it is very hard to regulate what goes in and out of
freeports.
• On-going conflicts have led to the rise of several laws regarding the illicit trafficking of
cultural goods, which are classified as art; aimed at limiting criminal activities using
these cultural goods.
• The chapter includes 3 case studies of which 2 of the major European free ports,
Luxembourg and Geneva in the way they operate as well as specific incidents that have
occurred regarding seizures of artwork. The last case study considers the recent seizure
of illegally excavated art at the TEFAF Art Fair.
Overall, in this part the report deals with the legislation that exists on money-laundering issues,
how this applies to the art-market, and how effective these laws are.
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Current Anti-Money Laundering Legislation
The 5th Anti-money Laundering Directive
Is the art market ready for the new EU directive calling for though action on the sector its ‘dirty
money’? On 9 July 2018 the fifth Anti Money Laundering Directive (‘AMLD5’) was adopted and
entered into force on10 January 2020, the Member States (‘MS’) were given a time of two
years to implement the directive in their national legislation. For the first time art dealers and
antique dealers will have to comply with the stringent obligations designed to combat money
laundering.167 The directive’s aim to broaden the scope of AMLD4 was seen as a significant
improvement with regard to money-laundering in the art market.168 Nevertheless, nothing
could be further from the truth, the AMLD5 is rather an evolution than a revolution in the art
market, for instance in France art professionals have been subject to AML regulation since
2001.169 The same goes for Switzerland, where art dealers already fall under the scope of
existing money laundering regulations in Switzerland. Different approaches in every country,
make it difficult for one consistent approach.
Many dealers say new
regulation on money
laundering will be almost
impossible to comply with
Source: The Art Newspaper

The amendments to AMLD4 were put forward by the
European Commission to fortify the EU’s stand against
money laundering and terrorism financing, following the
terrorist’s attacks in Paris and Brussels and the publishing
of the Panama Papers.170

According to the Deloitte Art & Finance Report of 2019, 65 percent of art professionals viewed
money laundering as a major threat to the reputation of the art market. So, although many art
market insiders are numb to the money laundering risks it is clear that the wider art world sees
it differently.171 Further, there is a significant shift in the perception of government regulation
vs self-regulation among wealth managers. According to 60 percent of the wealth managers in
2017, self-regulation was the most appropriate way to regulate the art market. This has shifted
to 54 percent in 2019. The need for government regulation instead of self-regulation can also
be deducted from the TEFAF case of 2020. This case will be further discussed in detail;
however, it is noteworthy to mention the impact. As what can be deducted from the TEFAF
case and the Deloitte Art & Finance Report illustrate the need for law enforcement at a
governmental level. Hence, the AMLD5 seems at first sight to be a significant step forward in
complying with this shift of perception.
Implications of AMLD5 for the art actors
The AMLD5 explicitly includes, free ports, free port operators and actors in the art market.
'Persons trading or acting as intermediaries in the trade of works of art, including when this is
carried out by art galleries and auction houses as well as persons storing, trading or acting as
intermediaries in the trade of works of art when this is carried out by free ports where the
value of the transaction exceeds 10 000’ were added to the list of obliged entities which have
to abide by the customer due diligence rules.172 As this is quite technical it will be explained
what the implications for the art industry will be of these legal changes.
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Firstly, the art actors that fall under the scope of the AMLD5 must abide by the customer due
diligence. The CCD process includes identifying key biographical information such as the name
and date of birth for natural persons, or legal entity name and date of the registration for legal
entities. It is for art professionals to ensure that these requirements are addressed at the
beginning of every new client relationship.173 Nevertheless, as will be further discussed, the
terms used in the directive are vague and it is not entirely clear who falls under the obligation
this could possibly result in differences between MS.
Secondly, the risk-based approach. Anyone that is trading or acting as an intermediary in an
art transaction, wherein the value is more than €10 000 will be subject to duties of risk-based
assessment. Key inputs in this approach include the assessment of customers (including
beneficial ownership where the client is a company, distribution channels and products and
services. The directive set a burden on art professionals to assess AML arising from a
transaction that reaches the threshold.174 Taking into account these inputs, art professionals
should develop an AML framework that begins for example with answering the following
questions:

Image from https://guidehouse.com/insights/financial-crimes/2020/art-european-union-5th-moneylaundering-directive
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Thirdly, in addition to the screening of names the obliged entities under the directive are also
required to report suspicious transactions or activity to the regulatory authorities such as the
FUI. The question can arise what could be seen as a suspicious transaction; therefore, it is
preferred that training is put into place to ensure that suspicious activity can be dispassionately
identified.175 This requirement may have significant consequences for the free ports in the EU
and the art market as a whole. Some art market players indeed fear that the EU will lose its
attraction as an art market, as art dealers and investors can easily move their business
elsewhere.176
Fourthly, as in all regulated sectors, documentation and evidence are key for demonstrating
compliance towards financial crime prevention by the art market participants. Therefore, it is
required that any obliged entity under the directive has a program of internal policies, controls,
and procedures to be able to limit and control financial crime risk.177
It is clear that, the AMLD5 goes beyond the major auction houses and galleries, the state mandate induction in the world of financial crime prevention brings a notable change in the
rather non-transparent industry. A number of new actors, such as free ports and free port
operators are now obliged to start operating more like traditional financial institutions. Art
dealers no longer only buy and sell but must also carry out due diligence and keep everything
on file. 178The success of this directive will depend on law enforcement and whether control
systems will be put in place in each MS, as the creation of one central authority to oversee
anti-money laundering was according to some MS unnecessary.179 Perhaps law enforcement
should see the art market or the financialization of art more like a sector of finance and treat
it accordingly in terms of resources and expertise to investigate. Perhaps law enforcement has
to shift its attention away from stolen goods and customs violations to the more white-collar
financial crimes? Looking at it from a distinct perspective could lead to a different way to tackle
money laundering in the art world.

Implementation in the EU
All the European Union MS are required to bring the
AMLD5 into force as the transposition deadline was 10
January 2020.180 Although most of the MS have already
started there are varying degrees of success.181 On 20
February 2020 the European Commission has send
letters of formal notice to the Member States that have
not yet transposed the AMLD5. The MS that were urged
to implement the directive were the Netherlands,
Hungary, Portugal, Slovenia, Cyprus, Romania, Spain
and Slovakia. According to the Commission these MS
failed to transpose AMLD5 by the deadline of 10 January 2020. The Executive Vice-President
of the European Commission, Valdis Dombrovskis, revealed that the European Commission is
taking AMLD5’s implementation very seriously.182
Consequently, as regards implementation, most of the EU Member States were not compliant
with AMLD5 by the transposition deadline of 10 January 2020. Moreover, some MS are still not
compliant with AMLD4, the European Commission had to launch 20 infringement procedures
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against countries that were so law to adopt the AMLD4. These legal gaps have - according to
the Commission - an impact on the EU as a whole.183 Therefore, it is necessary that money
laundering in the entire EU would be treated as a priority.
Noteworthy here is that the Commission has put forward in May 2020, a series of measures to
strengthen the EU’s framework in the fight against money laundering and terrorist fighting in
the EU. The Action Plan is built on six pillars: effective application of the EU rules, a single EU
rulebook, EU- level supervision, coordination and a support mechanism for Member States
Financial Intelligence Units, Enforcing EU-level criminal law provisions and information
exchange (judicial and police cooperation at EU level is crucial) and the EU will adjust its
approach to the EU’s global role.184

What improvements does the Directive bring?
As promising as the Directive might seem, it did not come without its teething troubles and
issues of vagueness. Legal definitions of a key number of words and phrases are lacking, such
as acting as intermediaries’ and ‘works of art’.185 As for the enforcement on national level it is
required that there is a uniform definition or that the scope of these definitions or words are
clarified. Some other key questions remain, as for instance: whether an intermediary includes
those who are involved in art transactions who do not pay nor receive any of the sale
proceeds.186 Not all art stakeholders fall under the scope of the directive, and it is not clear
because of the vagueness of the definitions and lack of clarity in the directive, who explicitly
does. It could be argued that this legal uncertainty has consequences on the enforcement of
the directive by the art actors, as it is not entirely clear who has to abide by the rules or not.
The inclusion of free ports, free port operators and actors in the art market in AMLD5 requires
that requisite systems and controls are put in place. Complying with the Customers Due
Diligence and reporting obligations on an ongoing basis may be burdensome to the industry,
particularly as the all art-market participants are regulated by the directive in the same way
regardless of their size.187 In order for the directive to be effective, it would be well advised
that auction houses, art dealers agents and other art intermediaries take immediate action in
putting in place systems and control as is required by AMLD5.188 The worries remain: many
fear that the nature of the art transactions makes it almost impossible to comply with AMLD 5
and dealers worry that they will lose sales if they have to interrupt a deal to collect details from
prospective buyers, especially on art fairs.189 Karolina Blasiak, Art Advisor, is more optimistic
about the impact on the art world of the latter directive. According to her, it is a collective duty
to make art more ethical and more transparent. It will take time to process the administrative
backlog, however, it must be looked at with less fear or anxiety and must be seen as something
that will help create partners in the art, and the cultural sector.190
In fact, the AMLD5 brings a significant change in the scope of the directive and is a step in the
right direction, nevertheless, there is still a long way to go with regard to enforcement and
control systems putting in place. How the AMLD5 will work in practice in the art market
remains uncertain, but teething issues are very likely.191 Notwithstanding this, as is the case
with other regulated industries the imposition of the directive and stronger regulation may be
the precursor to a cultural change across the art sector.192
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Focus on the Netherlands
Current Legislation
In the Netherlands the most prevalent piece of legislation is that of The Money Laundering and
Terrorist Financing (Prevention) Act (Wwft). It includes several provisions regarding customer
screening identification and the verification of customers, as well as the reporting of unusual
transactions. In theory, this sounds perfect to ensure a greater transparency in the area of the
art world, especially considering that the main objective of the legislation is to maintain the
integrity of the financial system, i.e. to ensure that money in the art world is legally distributed
and monitored.
The Wwft enforces the risk-oriented approach which makes the entities themselves in charge
to assess the risks certain customers or products entail. This approach has to be incorporated
in the entity own compliance regulations and fits within their responsibilities and the duty of
due care to which they are subject. The internal regulations are custom-made and become
more stringent as the estimated risk increases. In addition, entities are allowed to adjust their
efforts to these risks. It is clear that the entities are part of the procedure and should be able
to enforce the law and help the system increase transparency in order to limit issues with
criminal actions. However, there are significant risks with this system since the law does not
give clear steps for the entities to follow and there doesn’t seem to be a method of inspecting
whether the entities are in practice enforcing this risk-oriented approach.
The Wwft defines entities with an obligation to report by listing several institutions (both
natural and legal persons included). Relevant to the art world problem, institutions the Wwft
applies are: banks, payment service agents, payment service implementers acting for a
payment service provider with a license from another EU member state, payment service
providers, and traders / sellers of goods, institutions, not being banks, that carry out banking
activities. The Act clearly states that there will be consequences where an entity fails to report
an unusual transaction193, however this is not elaborated for in the Act. (Unusual transactions
must be reported to the FIU on the basis of objective and/or subjective indicators.)
Further, the Wwft outlines the procedure of customer screening. It claims that customer
identity must be verified and recorded before the transaction takes place, with the provision
of a valid ID document from the very customer. The Act emphasizes that the identification of
customers is not only relevant at first contact, but also applies to long-lasting relations and
specific incidental transactions. This is an important element of the legislation since there
tends to be a form of habit in these transactions, where the customer is known to the dealer,
that these are not followed. However, the Act includes a contradicting provision which states
that once the identity is established, where the customer regularly returns there will be no
need to ask for the ID every week. This could potentially pose risks of transparency-would it
mean that transactions remain anonymous? or that transactions may have occurred for other
reasons/on behalf of other people?
Overall, the main issues with Dutch Law are that the Wwft does not prescribe as mandatory
how an entity must achieve a result of the risk-oriented approach; it only describes the
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required result. Also, it does not prescribe the manner in which the data must be recorded for
customer screening. This deems the existing law useful for its contact but not easily applied
with a lack of enforcing clauses.
In practice, there is a) no way to know whether these are enforced, b) stakeholders even if
they wanted to enforce them, they have no guidance to do so. Upon interviewing FrançoisXavier Trancart from Artsper, an online French gallery, it was evident that even though the
same requirement of reporting suspicious transactions exists in France, art stakeholders have
the same problems in application. Trancart explained the situation with an example: “We must
identify all transactions that we are in doubt about. But what is the definition of doubt? If a
customer tries several times to pay with his card and there is a payment failure, it can be as
fraudulent as if the limit of his card has been exceeded. I'm not going to report him for that.”194
This not only shows that there is a lack of explanation in the legislation, but also a reluctance
on the side of the stakeholders, potentially also a fear of “bothering” or “getting into trouble”.
However, this does not mean that stakeholders don’t want transparency or that they don’t
want to help and follow procedures. Procedures are just not clear enough so that we could
rule out this unstable factor that is a barrier to transparency.
The fact that the Wwft applies to intermediaries in the purchase and sale of goods, in the artworld translates to art-dealers or boutique lenders. The legislation clarifies that where the
payment exceeds €20,000, whether it is in cash or not it must be reported195. Cash payments
are specifically risky since they are untraceable.

Application of the AML5
The 5th amendment of the Anti-Money Laundering Directive was due to be implemented in
Member States by the 10th January 2020. This has led to a suggestion of the following
amendments in the Wwft as listed below:
“the inclusion of virtual currencies in the Dutch integrity legislation;
the inclusion of further measures concerning high risk countries;
the expansion of the possibilities to cooperate for the supervising authorities; and
further limitations regarding the use of anonymous prepaid cards”196
When we interviewed Marie-Louise van Rooij, who works at the FIU, in March, this new
amendment has to date not been implemented197. This delay could have consequences for the
Netherlands. Art stakeholders could perceive this delay of implementation as an act of
indifference to a pointless law that does not matter. In consequence, when the law is
implemented it may be harder to enforce when the Member State itself has not been up to
date with its obligations.
As of the 21st of May it has now been implemented. Via email correspondence, Mrs. Van Rooij
explained:
• The art-dealers are now a separate reporting entity, as are the intermediaries in buying
and selling goods (see our website, only the Dutch version has been adjusted, the
English version will follow asap).
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•

Art-dealers now also have to report wire transactions of EUR 10.000 or more if they
have a suspicion of money laundering or financing terrorism (transaction based on
the subjective indicator).

We have unfortunately not had time to explore in detail this new legislation as it was
implemented only days before the submission of this report.
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Art-Secured Loans
“Art secured loans could sooner than later become an alternative to auction sales also in the
European Union.”198
Firstly, this section will focus on the way art-secured loans operate in the legal context, (for
more general application in the art-market look at Chapter 1)

Legal Context
Secured loan: a loan backed by collateral that can be used as payment to the lender if you don't
pay back the loan
Collateral: an asset that a lender accepts as security for a loan, in this case a piece of art.199

Assets for loans are separated in moveable and immovable; art falls under movable
In art-secured loans there are two possibilities:
a) pledge (lender get the moveable asset)
b) hypothecation (borrower keeps it)
Pledge: when the lender takes actual possession of the property, only in the case of movable
assets. In case there is default by the borrower, the pledgee has a right to sell the goods in his
possession and adjust its proceeds towards the amount due.
Hypothecation: creating charge against the security of movable assets, but here the possession
of the security remains with the borrower itself. Here it is a movable asset and the borrower
has the possession of the asset. Thus, in case of default by the borrower, the lender (i.e. to
whom the goods / security has been hypothecated) will have to first take possession of the
security and then sell the same.

It is common practice in the EU that collaterized artworks are kept by the lender, in contrast
to the US, where borrowers are allowed to keep the artwork. According to the Deloitte Report
having “a lead in the art-secured lending market”200 because of the Uniform Commercial Code
(UCC), what enables the borrower to keep possession of the artwork. This occurs due to the
art-work’s security interest being registered in a public register, making it known it is under a
collateral and hence preventing the borrower from completing another transaction with that
artwork.201
The EU approach can be considered as a more conservative process with less trust between
the relationship of a lender and borrower. The Deloitte Report outlines two main issues of the
European art lending market: that it has been affected by:
“1) the fact that the notion of art as an asset class is less developed in Europe than in the US
and
2) there fact that there is no uniform system for registering charges over chattels such as the
US Uniform Commercial Code.”202
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An exception to this Privatebank Berlin, one of the only banks in Europe allowing the borrower
to keep the piece of art.203 It is possible that some specialized lenders may be allow their clients
to keep the art-work collateral too, however it is hard to know since they fall under the shadow
bank umbrella, which are not subject to the same regulations as normal banks are.204
In the field however, art-secured loans are referred to as “expensive margin loans”205 due to
the strict authority lenders hold over the collateral, e.g. by having the power to offset any
defaults against any liquid securities of the client. Shouldn’t this be regulated in order for
borrowers to feel safer and both sides to have an equal benefit?
Further, “71 percent of private bankers said that difficulties associated with measuring and
assessing risk was the key challenge to incorporating art-secured lending in their art and wealth
service offering”.206 This proves the effects of broad legislation, and that the criticisms to the
law concerning art-stakeholders not knowing how to apply the law, are true.

Directive 2002/47/EC (on financial collateral arrangements)
Key provisions:
- Article 1: covers the subject matter and scope
- Article 1(2): categorizes collateral takers and providers, one of which is “relevant
financial obligations”; quite a broad term which would cover private lenders and
- Article 2: provides definitions of key terms
The Directive states: “the only perfection requirement which national law may impose in
respect of financial collateral should be that the financial collateral is delivered, transferred,
held, registered or otherwise designated so as to be in the possession or under the control of
the collateral taker”207 This demonstrates the EU policy of the lender keeping the collateral, in
this case the art work. Confirmation of this practice is evident in an analysis on the Member
State of Cyprus where it is stated: “The pledgee retains possession of the pledged property
until the obligations secured by the share pledge are fulfilled.”208
Overall, art-secured loans are evidence of a shift of the art-market and its financialization,
growing into a separate finance sector.
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Free ports and customs warehouses from a legal
perspective
A freeport is part of the customs territory of the Union designated by a Member State, there
freeports are lawful but must respect the Code of Conduct on business taxation209 and the EU
state aid rules.210 Freeports are warehouses in free zones211, that were originally used to store
merchandise in transit.212
These free zones are enclosed areas within the customs territory of the Union were non-Union
goods can be introduced free from import duty. These goods may be released for free
circulation after the payment of import duty. Nevertheless, most of the free zones around the
world are ring-fenced enclaves, exempt from national import and export duties on top of that
governments add other benefits to this package such as tax, regulatory and administrative
incentives.213
Free zones may pose a risk regards counterfeiting, this may be related to infringing intellectual
property rights, engaging in VAT fraud, corruption and money laundering.214 With the
introduction of AMLD5, free port operators and other actors in the art market become obliged
entities and subject to customer due diligence requirements.215 Nevertheless, customs
warehouses are not included under the AMLD5.
For some collectors art is being used as a capital asset, as they have become more financially
savvy free ports have become the pillar of all of this.216 The new generation of free ports is
tailored to the needs of art collectors and are fully equipped with climate and humidity control
and surveillance cameras. They generally cater for two types of art collectors, those who seek
secure and secret storage and those who feel uncomfortable to keep their possessions at
home.217 A customs warehouse, or bonded warehouse, is ‘a building or other secured area in
which dutiable goods may be manipulated, stored or undergo manufacturing operations
without the payment of duty’. A customs warehouse does not necessarily be located in a free
zone, it can be anywhere and can be managed by a private undertaking.218 Nevertheless, is an
authorization of the customs authority required for the operation of storage facilities for the
customs warehousing of goods. The requirements in order to obtain such a recommendation
are: to be established in the customs territory of the Union, to provide necessary assurance of
the proper conduct of the operations and to provide a guarantee where a customs debt or
other changes may be incurred.219 In the EU there are far more customs warehouses, which
can provide the same advantages as free ports, including the same indirect tax-deferral and
secrecy, than free ports. Concerning free zones, Croatia has the most free zones (11) followed
by Lithuania (10), the Netherlands and Belgium have none.
In March 2019 the European Parliament adopted a resolution with the recommendation to put
customs warehouses and free ports on equal footing with regard to the legal measures aiming
to at mitigating money laundering and tax evasion risks therein.220 Furthermore, the European
Parliament noted that money laundering risks in the free ports are directly linked with money
laundering risks in the substitute assets market.221 Moreover, the European Parliament called
upon the Commission to bring forward a proposal to the urgent phasing out of the system of
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free ports in the EU.222 The report notes how the end of the banking secrecy has led to the
emergence of art as an asset class and has led to an increase of freeports.223 According to the
report it is easier to move a valuable painting to the other side of the world than a similar
amount of money. Critics raised concerns that free ports and customs warehouses could be
used to hide illegally acquired assets, to evade tax or to launder money. The Financial Action
Task Force on Money Laundering claimed in its report of 2010 that free trade zones, which
includes free ports, were a ‘money laundering and terrorist financing threat’ partly due to
inadequate safeguards and weak inspections.224
The Panama Papers drew the attention back on European level to the dubious role of free
ports.225
The EU legal framework, which is relevant in view of free ports and customs warehouses,
consists of relevant provisions under the European Anti-money Laundering Directive, the
Union Customs Code and the Directive on Administrative Cooperation. These pieces of
legislations shall be briefly discussed in the following chapter.

Image showing the EU legal framework relevant to freeports

The Union Customs Code
The Union Customs Code is a regulation which defines the legal framework for customs rules
and procedures in the EU customs territory.226 The UCC considers the placing of goods in
customs warehouses or free zones as special storage procedures. Under this procedure nonUnion goods may be stored in the customs territory of the Union without being subject to the
import duty.227
Currently there is no automatic exchange of the UBO nor of the value of goods, there are
spontaneous exchanges or exchanges upon request in individual cases. Perhaps this could be
72

a point of improvement. Furthermore, the UCC cannot be considered to be a sufficient
guarantee against money laundering or tax evasion in the art world as it is not its role to act as
an anti-money laundering supervisor.228

The Anti-Money Laundering Directive
The Anti-Money Laundering Directive has been previously discussed. Nevertheless, there are
some inconsistencies between the AMLD5 and the UCC. For example, are free ports not
recognized as such in the UCC but are recognized as any other free zone. This might lead to
confusion with regard to the scope of the directive.229 It remains to be seen how the directive
will have an impact on the art world, it is waiting for the first case to appear.

The EU directive on administrative cooperation
This directive calls on jurisdictions to obtain information from their financial institutions and
automatically exchange that information on an annual basis with other jurisdictions. However,
free ports are not considered to be financial institutions under the EU directive on
administrative cooperation, hence, there is no automatic exchange of information. Under
DAC5 direct authorities will have access to UBO information, this is relevant since 10 January
2020 as from this date free ports and other stakeholders in the art world become obliged
entities to collect this information.230 An important question remains whether customs
warehouses will also fall under the scope of AMLD5 or if not they will only have to abide by the
flexible requirements of the previously discussed UCC.
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EU legal Framework for illicit trafficking of
cultural goods
The illicit trafficking of cultural goods such as looted archaeological items, is another pressing
issue directly linked to the art-market. In the past decade the illegal imports and exports have
been an increasing matter often linked to organized crime, money-laundering and even
terrorism231. This has led to the development of a series of laws in order to combat this
phenomenon. Even though this is not the focus of the report it is important to outline the legal
framework available.

Council Regulation 116/2009/EC on the export of cultural goods (Codified
version)232
•
•
•

Information on the use of the export licenses for cultural goods233
List of items that fall under the “cultural goods” definition.234
Aims to harmonize approach of cultural goods in the EU to ensure that illegal activities
are minimized at borders.

Council Regulation (EU) No 36/2012 concerning restrictive measures in view of
the situation in Syria235
•
•
•

Includes definitions of stakeholders and actions
Article 2 includes export and Import Restrictions
Aimed at limiting the chances of funds going to illegal transactions.

Council Regulation (EC) No 1412/2004 concerning certain specific restrictions
on economic and financial relations with Iraq236
•

•

Article 1: “Paragraph 1(a), (b) and (d) shall not apply to legal proceedings concerning
any contractual obligation entered into by Iraq, including in particular its Interim
Government, the Central Bank of Iraq and the Development Fund for Iraq, after 30 June
2004 nor to any final judgement arising out of such a contractual obligation.”
Aimed at limiting the chances of funds going to illegal transactions.
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Case Studies
There are only 5 free ports in the world that specialize in the art sector237, and 2 of them will
be analyzed below as case studies:

Le Freeport in Luxembourg
The Luxembourg free port opened in 2014 and is held by a privately held company with no ties
to the government.238 The opening was delayed because of the complexity of the
homologation procedure, the Customs Authorities require to be electronically informed about
all entries and exits in and out of Le Freeport in real time with specific software
requirements.239 Nevertheless, found the Luxembourg’s Indirect Tax Office the Freeport to be
‘high risk in relation to money laundering’. This has been strongly rejected by Le Freeport, one
representative said that the free port is probably the most controlled storage space in the
entire European Union. The introduction of the AMLD has had a negative effect and put Le
Freeport at a competitive disadvantage, as other freeports and bonded warehouses were not
subject to that legislation. According to the operator already 30 clients went to rivals with
‘more discretion’.240
However, in an interview with David Arendt, ex Managing Director of Le Freeport Luxembourg,
he explained it also ensured that undesirable clients stayed away, which he viewed as a positive
outcome.

Geneva Free Port
Facts
• The Geneva Free Port seems to exist as early as the year of 1888
• 85% is owned by the state, while 5% belongs to Yves Bouvier
• In the year 2013, the Freeport held about 1.2 million works of art241. Due to the massive
storage of art it is referred to as “The greatest art collection no-one can see”242
• It holds approximately 1000 Picasso paintings243
• Its floor space equates that of 22 football pitches!244
• Checks occur on risk analyses245
• No import taxes or duties
• Upon sale in the free port, no transaction tax
Laws of the Geneva Freeport
The Swiss Anti-Money Laundering Regulation (2016)246
Key Clauses:
• Traders should involve a financial intermediary which basically ensures there is no
anonymity in the transaction. This very intermediary enters the payment system as
record of activity in order to detect fraud.247
• The buyer and seller are allowed to keep their identities and transaction confidential,
however, this the seller is required to ensure the legality of the buyer’s funds.248
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The Swiss Customs Act (2016)249
Key Clauses:
• 6-month time limit for the goods stored in the freeport. 250
• Freeport managers are forced to identify owners in the warehouse inventory
records.251

The act may be aiming to promote transparency however, once again, there are no
enforcement clauses and there is always the choice of extending the 6 month period, hence
limiting its efficacy.252 Reasons that led to the creation of these new laws that were
implemented in 2016, aiming for greater transparency, are evident through several cases and
scandals that have risen in the Geneva freeport throughout the years.

The Geneva Freeport
Image from https://www.widewalls.ch/geneva-freeport-art-storage-freeports/

Scandals:
1995: international network of looted antiquities with a link to the Getty Museum, LA253
2003: discovery of 200 stolen ancient Egyptian treasures of which 2 were mummies (returned
to Egypt)254
After these scandals:255
• Clean-up of Swiss freeports
• Stricter laws on money-laundering and the transfer of cultural property
• Application of the same regulations of all imports, i.e. obligation to declare ownership,
origin and value for all goods imported.
• A complete inventory requirement was created since 2009.256
2010: Swiss customs officers discovered a Roman sarcophagus; there were rumors it was
looted from a site in southern Turkey257.
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2013: During an inspection by Swiss authorities, 9 antiquities looted from Palmyra, Syria were
found, and believed to have been transported by Qatar and the United Arab Emirates. This was
hence the reason to consider free ports as a potential risk of free ports serving as funding of
terrorist organizations such as ISIS who are suspected of storing looted works in the storage
facilities.258
Jan 2016: Italian Police discovered rare Etruscan sarcophagi amongst 45 crates of looted
antiquities259 amongst around 17,000 other Greek, Roman and Etruscan artefacts. The storage
unit was owned by a British antiquities dealer, Robin Symes, and it was thought that he had
hid these looted objects after the death of his partner for concealment from his estate.260
April 2016: Geneva prosecutors had to investigate the origins of Modigliani’s the “Seated Man
with a Cane” and it was hence seized from the freeport (see page 48).

Equalia Case261
• $28 million worth of works by Andy Warhol, Jeff Koons, Joan Miró and others were
stored in the Geneva freeport by Equalia.
• *Equalia = a company registered by the law firm, Mossack Fonseca (the same one
involved in the Panama Papers scandal)
• 2009: The works were on stored on behalf of Erez Daleyot, a diamond broker, and were
used as collateral for debts to a Belgian bank
• Attempt to seizure of the works by Leon Templesman (president of a New York
diamond manufacturing company, Lazare Kaplan International), due to a dispute with
Daleyot and the bank.
• The confidentiality principle held by the free port made the planned seizure
complicated for Mr. Templesman, while the bank, KBC, claimed that it had kept the
painting in the free port for safety and since the matter concerned one of its clients,
said no more.
• David Hiler (president of the Geneva Free Port) stated the audit would create greater
transparency and that by September of that year (2016) storage contracts would
require that clients allow further inspections of any archaeological artefacts.
Conclusion:
It is stated that “like a property agency they [freeports] are not supposed to know exactly what
clients place there.”262 This hence decreases the possibility of transparency. Where there is no
obligation of one to report what is being stored, then it is much harder to regulate what goes
in and out of a free port and hence check whether illegal transactions are happening.
Concerning the updated laws after the scandals in 2003, it is evident that efforts to increase
transparency were initiated. Obligation to declare ownership and origin are crucial information
when tracking down a money-laundering transaction. Also, the requirement of the value of an
objection may be indicatory of what the object is, however, one can lie in the same way one
can when shipping a packaged painting to avoid taxes. This can also occur with the complete
inventory requirement. Additionally, the fact that another scandal occurred in 2010, shows
that there are still loopholes in the regulations applied.
Further, Gompertz refers to the Geneva port as representing “anonymity and prison-like
security” which is greatly appreciated by the group of art-stakeholders who own the property;
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lists a few as art dealers, collectors, freight forwarders and offshore companies of mostly
opaque ownership.263 This confirms that there are ways to keep the tracks of an item
anonymous and hence launder money with great ease.
Finally, it is crucial to see a recent example that occurred beyond freeports.

TEFAF in Maastricht 2020
At the Art Fair TEFAF in Maastricht in 2020 two pieces of art were being confiscated by the
Dutch Police. This confiscation took place after an expert had ascertained that the pieces were
illegally excavated.264 The case is rather astonishing, as TEFAF claims to abide by the rules of
many different conventions and regulations as set out in its Code of Conduct on their
website.265 TEFAF reacted that it conducts checks on all the pieces that are displayed at the
fair. According to TEFAF, a commission with 184 experts is responsible to conduct these checks
that take up two days.266
In the code of conduct of TEFAF the organization proclaims to abide at all the times with the
Dutch and international rules and regulations. More specifically: the Dutch Cultural Heritage
Act (2016), The UNESCO 1970 Convention, The Hague Convention of 1954 and its protocols,
Directive 2014/60/EU on the return of cultural objects unlawfully removed from the territory
of a Member State, Council Regulation 116/2009/EC on the export of cultural goods (Codified
version), Council Regulation (EU) No 36/2012 concerning restrictive measures in view of the
situation in Syria, Council Regulation (EC) No 1412/2004 concerning certain specific restrictions
on economic and financial relations with Iraq, The Washington Principles (1998) and Terezin
Declaration (2009) regarding Nazi looted art, UNESCO International Code of Ethics for Dealers
in Cultural Property (1999), Convention on International Trade in Endangered Species of Wild
Fauna and Flora (1973).
Applying these legal instruments to the confiscation of the two pieces, it seems at first sight,
without knowing all the relevant facts of the case, that TEFAF violates its own code of conduct.
For example, the art fair did not respect Article 1 of the UNESCO International Code of Ethics
for Dealers in Cultural Property which states: ‘Professional traders in cultural property will not
import, export or transfer the ownership of this property when they have reasonable cause to
believe it has been stolen, illegally alienated, clandestinely excavated or illegally exported.’267
However, as the UNESCO code is not legally binding,268 TEFAF violates its own code of conduct
wherein they explicitly refer to the latter Convention to which they would abide.
The presence of public authorities at large art trade events is not uncommon, however, it is
recommended that this happens discreetly with mutual respect. For example, in January 2020
at the Brussels Antiques and fine arts fair (‘Brafa’) the authorities took 34 artefacts during the
public opening hours of the fair. As been reported, the officers came and conducted checks
with up to four officers huddling around a stand, looking at pieces and handling objects without
permission. Many dealers felt assaulted in the middle of the fair and in front of their
customers.269
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Conclusion
Key Stakeholders in the Legal System
The so-called “separation of powers” gives a greater understanding of how the legal system
works. It is separated in three categories: legislature, executive and judiciary.
Legislature: the body responsible for making the laws
Executive: in charge of enforcing these laws
Judiciary: consists of a system of courts responsible of interpreting and applying the law

Image from https://www.cddgh.org/breathing-life-into-separation-of-powers-in-1992-constitution/

Law enforcement current methodology and resources
The law enforcement currently seems to be doing the best it can with its resources and with
the boundaries set by the laws. Whenever there is a chance, as demonstrated above in the
TEFAF incident, the police of each state operates in a very professional way and ensures to
cover all the potential links to other paintings and so on. However, this generally looks
circumstantial, as with the Geneva free port scandals which all mostly started by random
customs checks or discoveries after many years potentially by tipping or insiders. Hence, it is
evident that the law enforcement sector cannot operate in full swing due to the lack of
enforcing clauses in the legislation.

Relationship of the art-market and the law
However, the greater “burden” for these laws to be implemented is on the citizens, those
people or entities that fall under the scope of specific statutes or EU directives. Considering
that the main issue is there is no way currently to ensure they are obeying the law, the whole
system seems to be based on trust. Trusting one another would be the only way this would
work. If the art-market accepted that legislation is important for the prevention of crime by
dropping any old-school tactics of secrecy and lack of transparency, and if the law accepts takes
for granted that things happen as they are written in a statute.
The issue is that firstly the art-market doesn’t seem to be willing to drop the habits of secrecy,
and why would it, if the law is not clear on what to apply? By being malleable and broad, one
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can “interpret” a few things the way it suits the system as it stands. In the same way, laws that
do not have any enforcing clauses included, e.g. methods of checking or fines for specific
actions, and further lack guidance or clarity, are basically reliant that people will obey. How
can they just trust that procedures will be followed though? Law create the expectation that
things are regulated, but the judiciary themselves will come to a point at court having to
interpret what these laws mean for a defendant. If interpretations don’t match, then there can
be no coherence and in consequence no change. The fact that there is no communication and
that money-laundering through the art-market keeps happening suggests both sides need to
change.
Additionally, on the legal side the lack of clarity originates from the general character of
legislation which is aimed at covering a broader aspect in order to cover several things and
ensure with its application it will regulate a problematic area as a whole. However, if there was
legislation specific to art, by referring to stake holders and outlining their obligations, with
definitions and scope of which entity falls under which category, the problem would be
mapped out and the art-market would have greater guidance on how it is supposed to be
operating. In addition, this would be solved if the art market was considered officially as part
of the regulated world of finance; it would finally acquire the attention needed for it to function
at its full potential.

List of Key Anti-Money Laundering Legislation
•
•
•
•
•

Directive (EU) 2018/843 on the prevention of the use of the financial system for the
purposes of money laundering or terrorist financing) (AML5)
Directive 2002/47/EC (on financial collateral arrangements)
Council Regulation 116/2009/EC on the export of cultural goods (Codified version)270
Council Regulation (EU) No 36/2012 concerning restrictive measures in view of the
situation in Syria271
Council Regulation (EC) No 1412/2004 concerning certain specific restrictions on
economic and financial relations with Iraq272
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Part 4: Let’s talk!
Setting a dialogue
between law
enforcement and the
art world
“A relationship that has every interest in being transparent and intelligent.” French art
collector and dealer273
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After analysing the financialization of the art market and its consequences from both a criminal
and legal point of view, the Limburg County Police entrusted us with the task of deriving an
approach to improve the dialogue between the police and the Dutch art market.
Therefore, the last part of this report will first outline the preliminary conditions of successful
dialogue before listing suggestions for the Dutch police in order to improve their collaboration
with the art market according to their sources (academic, interview, team expertise).

Executive Summary
•
•

•
•
•
•
•
•
•

The preliminary conditions of a successful dialogue are framing the relationship with
terms that do not imply conflict and adopting helpful arguments rather than using the
Police authority power.
Potential new useful partners in the fight against money laundering and fraud in the
art market are the art market researchers, international art organisations like the RAM,
Art related students. With the development of the financialization and the modern and
contemporary market it is necessary to come closer to contemporary art stakeholders.
Our main recommendations for the police are:
Go beyond sensibilization by offering training and toolkits
Understand better each other by learning and share your field to better know how to
help each other.
Find a win-win approach and be transparent on the reward system.
Enforce the law to avoid any risk taking or careless behaviour.
Get art market data from art expert, academics, insurance audit and consulting firm
investigation materials and financialization to size the issue of money laundering.
Start a dialogue by rewording certain sentences to avoid sticking points and show your
understanding of the art market business.
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Preliminary conditions of a successful dialogue
Our first reflex was to go further in defining the word dialogue. Setting a dialogue means setting
a "formal talks between opposing countries, political groups etc."274 This definition implies an
opposition between the art market and the police. Indeed, they have two different core
missions - maintaining public order, safety and enforcing law for the police and trading
artworks for the art market. However, they do not seem to be opposed. On the contrary, at
first sight the police and the art market have every interest in working hand in hand in order
to guarantee safe buying and selling on the art market. Despite this, their relationship is not
always an easy one. Given the often-sensitive nature of the dealings between the police and
the artworld, we would recommend framing the relationship with terms that do not imply
conflict, for example: cooperation, teamwork or collaboration.
Other than communicating inappropriately or using the wrong vocabulary, when it comes to
collaboration and communication there are plenty issues such as:
• Lack of knowledge or skills
• Lack of listening and empathy
• Omissions of the truth
• Disagreement/controversial announcements
• Asymmetry of power
• Lack of transparency and lying
In the case of the police and the art market, the point of contention lies in the opacity of the
art market, the lack of knowledge about each other and the asymmetry of power of the police
in the dialogue. We have already discussed the first point in detail (see Part 1). In this section
we will address the latest two points in this part by presenting the different scenarios that are
open to the police and showing how we can learn from successful examples of collaboration
that exist in various forms between the authorities and the art market.

Different scenarios of actions for the police
One of the first questions we asked ourselves during the research is: to what extent can the
police collaborate with the art market? Is a dialogue possible?
Following a PREMIUM Workshop about Teamwork and constructive Communication with the
psychologist and professor Suzanne Maris275, we decided to use the Leary’s interpersonal
Circle276 (see the image on the next page) to list the different scenarios of actions for the police
to improve its relationship with the art market stakeholders and assess the feasibility.
Leary’s interpersonal Circle is a two axes model that provides insight into different
communication styles and the reactions they provoke.
- The horizontal axis indicates the interpersonal relation from hostility to friendliness
(Opposed <-> Together)
- The vertical axis describes the interpersonal relation from dominance to submission
(Above <-> Below)
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Relying on our exchanges with the police, we remark that the art market stakeholders are
adopting today the status of “free rider” (grey left below part of the graph) by adopting a
neutral/withdraw or even defiant position when it comes to communicate more information
that legally requested to the police.
How can you increase the likelihood that the art market stakeholders respond in a fruitful way?
Relying on the study of the psychologist Timothy Leary, there are two possible action scenarios
for the police to change the art market’s behaviour with the police from free rider (red dot) to
cooperative and supportive (green dot).
1. By force, using the dominant position and the asymmetry of power and authority
(Arrow A)
2. By adopting what Leary calls “below” and “together” arguments. That is to say, have a
discussion with the art market showing your dependence on their collaboration
(below) and the win-win outcome for both sides (together) (Arrow B).

Image from toolshero.com

We will explore the second option, keeping in mind that the impossibility of a dialogue is an
alternative to consider. If this is the case, the collaboration with stakeholders outside the art
market can be considered.

Partnerships with the police
During our research we come across different form of collaboration between private sector
and the police. Here is some examples:
● Acting as consultant to provide for security system advice
● Preventing and sensibilizating conferences or workshops
● Teamworking with association or other kind of mediators (Private detectives)
● Working with Interpol and other international organization notoriety and
investigation
● Cash rewarding information or other incentives
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In the next part we will go deeper on examples of successful relationships between the art
market and the police
Learning from successful stories
Dutch Customs x TEFAF

Image showing senior customs office Wiel Meessen (right) and project coordinator of TEFAF Manon van
Beuken (left). From: https://douane-inzicht.nl/article/27436577?fbclid=IwAR3YDMDKRM4sUp_n8PMLuR7_7-6t2i9ZQNo8ggBK0NwseLotCNbS3T9U8I

Our interview with Wiel Meessen277, senior customer officer, gave us one example of smart
cooperation between the authorities and the art market. In order to make the border crossing
of non-European artworks (98% of the custom procedures) smoother, faster and secure for
TEFAF exhibition, the Dutch customs service works with TEFAF (which itself has no customs
authorization) through LSPs which are selected by TEFAF. As an essential part of the fair supply
chain, customs checks are facilitated with proactive exchange of information to avoid any delay
close to the date of TEFAF. It is a win-win relationship that has been going on since 2012. Since
then, there are no more problems at the borders and customs supervision is assured. As Mr.
Meessen said "the problem was that TEFAF itself did not have any customs knowledge in
house". "The solution was to involve an external customs expert”'.278
The lesson to be learnt from this collaboration is that teamwork is possible if everyone finds
something to gain from working together. Communication and lack of understanding of each
other's world, practices and culture are often creating contention points and reluctance or
defiance toward collaboration.
IADAA & the Police
Vincent Geerling279, Chairman of IADAA and a dealer in ancient art, is a perfect example of a
collaboration that started badly but ended well. After being wrongly reported to the police,
Mr. Geerling built up a relationship with the Dutch Art Police. He has given lectures about the
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legitimate trade in ancient art for Art Police members. Mr. Geerling has also given speeches at
Europol and UNESCO speaking about the art market and the illicit trade of cultural goods. This
is why the IDAA cooperates with the police to remove or confirm any doubt about artefacts
the police suspect their true provenance or authenticity.
Art detectives
The various scandals we have used in this report have often been brought to light by private
detectives or public officials specializing in the art world. We have here the example of the
famous Dutch detective Arthur Brand280 and Don Hrycyk281 from Los Angeles. What emerges
from the various interviews they gave throughout their career are:
● A lifetime career. They are as passionate about art as they are about duty and justice.
● They are lone detectives with a reduced team and a large network in both the art world
and smuggling. They know different stakeholders of the market very well.
● Their observations are that as the scientific research progress thefts techniques getting
better
Usually this kind of detective is more on the trail of stolen paintings than looking for money
laundering techniques. However, sometimes looking for the accounting error to catch
criminals can make sense. To take a famous example that deviates from the art market: the
arrest of the unstoppable Al Capone282 for tax fraud during the alcohol prohibition in the United
States in 1932.
FBI art crime
According to our research, the FBI is now the most up to date law enforcement institution
regarding money laundering in the art market. According to them the art market is associated
with the world's third largest black market - only drugs and weapons generate more money
than art trafficking. However, art activity is easier to launder. 283
As money laundering is illegal, the criminals are more attracted to easier ways of laundering
large amounts of money. According to the interview between Adam and the FBI284, art activity
is easier to launder money under the authorities' radar. The FBI also said that contrary to the
popular belief money laundering is not only about large suspicious transactions but also
involves repetitive small amounts of laundered money.
à “One other reason for a lack of tighter regulation has been the feeling that it is not good use
of government time and money to protect one wealthy person from another. But for Meredith
Savona of the FBI, this is no longer true. ‘It’s not just wealthy art collectors being wronged,’ she
says. ``The majority of our victims are very middle-class people, they are getting more involved
in the art market, and having an appreciation for art, not on the multi-million-dollar scale, but
at a much lower level.” 285

With whom should the police form an alliance?
Before moving on to the practical part of our report, we suggest we come back to the
theoretical fundamentals of social networking. For this we draw inspiration from the guidelines
in the book Network advantage: How to unlock value from your alliances and partnerships286.
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These different elements will help to structure a strategy for the police. Numerous businesses
are using it to build its alliance networks and we think we can learn from it.
What do you look for in a partner?
In order to work together in the best possible way, the police have to find the best partners
according to network theory on the following four dimensions287:
● Strategy fit: being align on the objectives and ambition of the partnership
● Resource fit: having enough resources to meet the partnership’s needs for instance
with a high level of information to share with the police.
● Organization fit: organizing in a similar way. Do the partners are used to making
collaborations? Are they successful?
● Culture fit: understanding and sharing the other culture and value. How they deal with
risk and uncertainty.
If from both sides, you are confident in these 4 dimensions and you can build trustful
partnerships. This kind of exercise has to be done not only one time at the beginning of the
partnerships but question along the relationships. The objectives are to re-evaluate each
relationship in order to not lose too much time and energy in maintaining useless ones.
What kind of network?
There are different types of network288 according to network theory depending on the needs.
à The hub and spoke network: which allows maintaining 1 by 1 relations with different actors
to have a maximum of new information.
à The integrated network: the interconnections with the agents allow a faster flow of
information.
à And a hybrid network that mixes the two.
In the case of the police a hybrid network seems to be the most appropriate. Added to this is
the fact that the art market is inevitably already highly interconnected.

Other useful questions the police should ask themselves frequently:
● What is your current network? What is missing? What is the goal?
● What are your resources to maintain it? develop it?
● Who is the useful hub of information in my network?
● What makes you attractive or not?
● What makes you autonomous or not? on which partner I depend?
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Mapping the police network
We have tried to map a list of actors with whom the police are in contact or not in the art
world. In order to identify possible new actors with whom it would be interesting to get in
touch. Of course, this map is limited to the scope of our research, therefore not exhaustive
and is in no way meant to be complete or fixed.

Potential new partners in the fight against money laundering and fraud in the art market:
● Art market researchers to get data and stay updated regarding the financialization of
the art market and its limits.
● International art organisations like the RAM Responsible Art Market.
● Students studying arts and culture in the long term, the sensibilization of future
generations is essential.
● Getting closer to the modern and contemporary market: We understand that the
contemporary art market, which is a growing market, has fewer trade associations and
organised more individually which makes it less accessible for the police.289
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Our recommendations and conclusion
We would like to stress here that these recommendations serve as food for thought for
Limburg police unit. They are based on our experience during these few months of research
which has includes:
-

After 50 interview requests, we have collected the testimonies of 14 stakeholders
directly or indirectly affected by the money laundering and the financialization of the
art market and from the law enforcement, art world, business and academy (see
Appendix 1 & 2).

-

Academic recommendation to limit money laundering on the art market. During our
research we read a number of books and articles about the dark side of the art market
and its link to money laundering. We will pay particular attention to Fausto Martin De
Sanctis' in-depth analysis published in 2013 as Money Laundering through Art: A
Criminal Justice Perspective because he is the only one - to the best of our knowledge
- who lists many "proposals to improve the war against money laundering and
terrorism"290. Appendix 3 lists eight of De Sanctis’ proposals which are the most
applicable to the Financialization of the art market and the Dutch case.

-

Our different fields of expertise in business, criminology, law and art.

We hope that this report and this conclusion will give the police a better understanding of how
to act regarding the increasing financialization of the art market and hopefully will give them
different ways to approach their current collaboration with the art market.
The following suggestions intend to share with the police the ideas we had throughout our
research. Unfortunately, we were not able evaluate their feasibility due to time and resource
constraints. Further research, by the police or perhaps a future PREMIUM group, is needed to
evaluate them more thoroughly.

Go beyond sensibilization
As mentioned, part 3 the law on the reporting of suspicious transactions is rather vague and
poorly adapted to the art market. Our legal observation was reinforced by the interviews we
were able to have with the law enforcement (FIU) and the associations which try to make the
market actors understand the existing rules (RAM).
The Dutch police already participates each year in several art conferences to sensibilize the art
stakeholders to the potential risks, current legislation and obligations and new laws and
obligations. Our recommendation is to go beyond a presentation but also providing guidelines,
toolkits and legal information with concrete use cases. The training part could potentially be
given by law makers, in order to clarify specific terms in the legislation, and create greater
boundaries for the stakeholders to know how and when to act. The Responsible Art Market, in
particular, called for the need to make sure that “actors understand existing rules”. We think

89

also with the financialization and the international aspect of the art market that it could be
nice if the police could animate online seminars where participants are free to ask questions
(anonymously if they prefer to). Art trade associations could work with law enforcement to
publicise these events.
De Sanctis calls on the authorities to promote the digitalization of their bookkeeping record.
Similarly, our FIU highlighted the importance of facilitating the reporting of suspicious activity.
Mrs. Van Rooij, an account manager at the FIU, pointed out that people sometimes found it
difficult to report unusual transactions at the Dutch FIU. The reporting is done via a web-portal
on the FIU website. This is a standard, general reporting form suitable for all reporting entities.
Because of all the different reporting entities it is an extensive form with a lot of different
values to choose from which could make the process more time consuming and complicated.
The FIU has developed a new reporting form specific for buyers and sellers of goods (including
art dealers). This means they will only be given questions relevant to them, making it easier to
report and improves the quality of the reports. This new reporting form will be implemented
in June 2020.
A close collaboration with the trade associations for example could encourage their members
to attend, or alternatively events could be co-hosed with the associations. It would also be
important to include speakers who can convince art world actors of the need of regulation and
explain that it gives credibility to the market and is helpful in the long run.
Going beyond the sensibilization of the art market is also about educating art world
stakeholders as early as possible. De Sanctis recommend advising artists to carefully consider
their marketplace to preserve their reputations. We think it is a good idea but hard to
implement. However, bouncing back on this idea we noticed that the police seemed to not be
implicated in the academic life of the “future art stakeholders” which studied in Maastricht.
According to the testimony of Vinciane Jones, one of the team members, who studies a
Masters in Arts and Heritage Maastricht University, her course has not included any mention
of potential illegal activity which occurs in the art market. By giving an annual conference to
students, the police could make future stakeholders of the art market aware of good practices,
risks and responsibilities in order to avoid involvement in a fraudulent system at their expense.
By meeting the students early on in, ideally, a relaxed and friendly environment, there is
perhaps a greater likelihood that students will look favourably at the police when they embark
on their careers.
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Existing tools to prevent money laundering

One of the major ways to avoid money laundering is to raise awareness and educate the art
market about the different regulations. For this purpose, there are various associations and
conferences all around the world as the UNESCO toolkit.
However, after our discussion with the Responsible Art market (RAM) we have concluded that
adapted pedagogical toolkits with concrete example cases and adapted to each stakeholders'
needs may be the most efficient solution to better law enforcement.
What about the certification and label?
This idea of having a trustworthy “label” or certification for the art market raises many questions:
• Who ensures the labelling and the regular checking? and How?
• The market is based on reputation and trust, therefore would the market adopt such
a label?
For RAM, this possibility should not be the focus.

The RAM still needs to work more on convincing the few reluctant players to take a look at their
toolkit. Generally, the negative reactions they have received are caused by art world actors
mistakenly thinking that RAM wishes to add new rules or requirements on their business whereas
they just try to help comply with the existing one.
Understanding the business is therefore key in this process to create a constructive and
sustainable dialogue.

Understanding each other
The first part of the report has explained the importance of trust and reputation in the
functioning of the art market. To build a relationship with the art dealers and collectors it is
important that the authorities understand their business, exchange their respective knowledge
and get to know each other better. The Responsible Art Market has previously collaborated
with members of law enforcement to share different points of view.
In this sense, we hope that the first part of this report has been beneficial for the police to
understand the different actors and the complex organisation of the art market. To go further,
we recommend to the police to:
- Go to art conferences and have open discussions with other actors. I.e. not just give a talk
about how money laundering is bad but have a panel discussion about what the art world and
law enforcement can do.
- Participate in art world conferences where law enforcement entities and art stakeholders
present from both sides concerns and issues in order to create a relationship between the two
“sides”. This could happen in the form of a “roundtable” discussion.
In exchanging with IADAA, we also realized that the relationship between the Dutch
enforcement and the local art stakeholders already works well To enhance the transparency
and trustfulness of the relationship, the police should celebrate also the existing relationship.
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Indeed, the advantage of the Dutch police is that compare to other European countries, they
weave good relationship with the citizens and companies and are not perceived as “evil
enemy”.

Find a win-win approach
As mentioned, part 2, the faster the police can investigate suspicious transactions the faster
they can stop the money laundering scheme without causing a big scandal. To do so they need
a close collaboration with the market. However, a win-win approach can sometimes be difficult
to find because art stakeholders may fear to be in the middle of a scandals and discretion is
priceless for business (see Part 1). This is the reason why the police should find an incentive
for the private sector to report quickly suspicious information.
The following arguments can be helped to show members of the art world why working with
the police is important:
• Honest merchants are targeted and become intermediaries in a financial scheme that
allows criminals to launder money at their expense.
• Beside money laundering there is always a crime due to tax evasion, the drugs trade,
terrorist financing and so on. By helping the police, you help the art world business and
image but also your country.
But we are aware these are only words and not always sufficient. By interviewing the Dutch
Art crime police, we realized that there is one element the art market may be very interested
in having: the police’s stolen artworks database. This could be used as a bargaining chip for
collaboration. Based on our analysis of the successful collaboration, we also suggest that the
police discuss with the art market stakeholders to understand their business needs and how
the police can help them to gain time, money and maintain their reputation.
De Sanctis mentioned the protection of whistle-blowers and rewarding of managers that
collaborate and exchange information that prevent money laundering. Indeed, having a clear
reward and protection system can only be beneficial for the sharing of information.

Enforce the law
One of the main challenges is to enforce the law. As we have seen with the Leary interpersonal
cycle, the police can also be more aggressive with more dissidents with whom no relationship
of trust is possible. When discussing this particular approach, our team was divided as such
measures could damage existing good relationships. However, our interviews and research
revealed that since few resources are allocated to the enforcement of the law preventing
money laundering, there is greater risk that gallery owners won’t apply it properly. This leads
to a laxer attitude towards KYC (know your consumer) for example.
For this reason, we recommend the following law enforcement actions to the police:
•

Law enforcement agencies could visit galleries at random moments in the same
way tax authorities do for check in some countries (even though this would create
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•
•

greater hostility between the two). Or instead there could be planned monthly
visits so that stakeholders know they will have to report, and that they will have to
actively give rapport, hence making them more cautious.
Require the preparation of suspicious activity reports in permanence and ask for it
randomly (De Sanctis)
Gallerists or auction houses should not be able to invoke confidentiality or
discretion when they are dealing with the police (De Sanctis)

One point that is also very important with regard to financialization and money laundering is
to spot artificial inflation of art prices (see the mechanism described in Part 2). It is important
that the police are empowered enough in terms of human and material resources to detect a
transaction with a suspicious price. Inspired by De Sanctis recommendations, the involvement
of insurance companies seems to be a good idea. Insurances companies should identify each
piece and state its value and the proof of legitimate ownership. They should not cover goods
that are the subject of warrants or likely to have been smuggled, stolen, illegally sold or
transported or involved money laundering. The police can ask them to collaborate by making
do periodic updates between the previous evaluation and actual market value.

Get data about the art market
As we have seen throughout this report, it is difficult to obtain data on the art market and only
public legal cases allow us to estimate the market crime rate. This is not enough to release a
budget and resources to go further on the money laundering investigations. That is why the
police should work more collaboratively with those who have or work with the data by having
an open access to art expert, academics, insurance audit and consulting firm investigation
materials.
The next step could be to try to size up the problem of money laundering on the Dutch art
market by asking for a random check of the accounts and inventory of Dutch galleries.
Potentially, this could be done with researchers who are interested in the art market and its
links to criminality.
Another approach is to change performance measurement. As money laundering is
unaccountable and impossible to evaluate, then police resources should not be allocated on
the potential size of the problem but driven by results. To take again the example of Al Capone,
it is sometimes an accounting error, a misstep in money laundering that bring down a
fraudulent system. In this case it signals the end of a Mafia enterprise and puts their leader in
prison.
With the increasing financialization of the art market (see part 1 and 2) in the future, there will
likely be more accessible data and metric tools to control the art market and provenance. One
potential data set to introduce is the creation of a register to track artworks. This would make
it easier to potentially spot issues in the buying of selling of art. However, at same time the Art
crime police would also have to work closely with the financial crime unit since the complex
money laundering schemes will be financial (part 2).
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Start a dialogue by rewording certain sentences
We were pleasantly surprised during our interviews to have had positive feedback and ideas
for improving collaboration between the art market and the police. It seems that those who
were willing to answer our questions are of the opinion that an intelligent and transparent
collaboration with the police can only be positive for the market.
At the same time, we identify still pending points of contention: the lack of trust and the “more
regulation vs no more regulation” disagreement.
As we have seen, the art world is quite sensitive to the use of good words. In addition to talking
about cooperation, collaboration or mutual aid instead of dialogue, we have thought about
rewording certain phrases that are often used to describe the art market in order to avoid
unnecessary reluctance. We use the “below position” of the Leary cycle mentioned earlier by
using “we need you and we are dependent on your expertise” formulations.
The art market is an opaque market
• We recommend: The art market is accessible to a certain number of connoisseurs and
we understand that confidentiality is essential to guarantee its singular
functioning. This is the reason why the police need you to better understand how the
art market works in order to ensure better protection and safety. We ask for your
expertise in exchange for ours.
The art market is subject to many scandals.
• We recommend: The art market is no more prone to crime than other markets. Like
everywhere, there is a majority of good dealers and a minority of bad dealers. However,
what is to be deplored is that some stakeholders, as respectable they are, can be used
more easily in money laundering without being aware of it. In order to prevent honest
merchants from being involved in fraudulent schemes we need your help and
cooperation.
The art market is not regulated enough.
• We recommend: We don’t want to add more rules but to help you apply the existing
ones! The aim is to protect your business from criminal manipulation or scandals. We
are well aware that the law is sometimes a little vague on certain aspects. This is why
we have organised workshops with the regulatory authorities to clarify certain points
and ensure your good compliance.
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Appendix
Appendix 1: Interviews
•
•
•
•

Law enforcement interviews: Netherlands Art Crime Police, Dutch customs, FIU.
Art stakeholders’ interviews: IADAA, the online gallery Artsper, French Art collector and
dealer, Responsible Art Market (RAM), Luxembourg Art Law & Art and Finance
association(LAFA), KVHOK.
Business stakeholders’ interviews: ING, De Nederlandsche Bank
Academic interviews: Maastricht University professor of Art and Finance and professor
in the Humanities and Social Sciences specialized in Art & Finance.

Appendix 2
From law enforcement:
• Open access to art expert and academics investigation materials
• More resources (people and money) are required to go further on the money
laundering investigations.
• For dialogue to work, there “must be an incentive for the private sector”. For instance,
by providing access to the police stolen goods database is valuable for art dealers. This
could be used as a bargaining chip for collaboration.
• Simplify the suspicious transaction reporting process

Mrs. Van Rooij, pointed out that generally people found it hard to report at the Dutch FIU
because they have an international system which is not specifically built for the Dutch market.
The Netherlands is now developing new forms, not only just for the Dutch market, but also for
each specific reporting entities. This means they will only be given questions relevant to them,
making it easier to report.
From the art market and associations which work with art dealers:
• Continue education and raise awareness about threats and risks
• To build a relationship it’s important that the authorities understand the business
• Invite government representatives, from border authorities, financial authorities and
the art world to discuss together.
• The art market doesn’t need more regulation. Raising the art market’s awareness and
understanding of existing risks and rules
o Clarifying the law especially by defining the problem and suspicious
transactions.
o Providing guidelines and toolkits with concrete application and use cases.
o This should help ensure that the law is applied
• Celebrate the existing relationship: In the Netherlands and the UK “I think we are the
only countries in Europe that have such good relationships with police”. In other
countries the art world is seen as the “evil enemy” (IDAA)
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•
•
•
•

Need for a transparent based relationship and trust from the side of the authorities.
Cash payment should disappear
It is important that some people/organizations act as precursors in this field
Exchange of knowledge. In a way we have similar interests; that is getting to know each
other better.

From Academics:
• Regulation is needed and good for market, it adds credibility to it and is helpful in the
long run
• Improve transparency by imposing a potential register to track the artwork and cut the
role of the middleman.

Appendix 3
De Sanctis’ proposals do not aim to contribute to improve the dialogue but to better the
regulation of the market in general and at the global level.
Fausto Martin De Sanctis holds a PhD in Criminal Law form the University of Sao Paulo's School
of Law and an advanced degree in Civil Procedure form the Federal University of Brasilia in
Brazil. He has specialized on money laundering issues in different industries such as art, football
and gambling. He also recently published in 2019 an analysis about Technology-enhances
methods of Money Laundering: Internet as Criminal Means. Although Brazilian, he takes an
international approach to money laundering and it is this aspect that also appealed to us.

International and national authorities’ collaboration
•
•
•
•

Create a better channel of communication with competent international authorities.
For instance, the identification of tax avoidance and antecedent criminals who may
want to launder their money.
Facilitate the international freezing and seizure of assets with Simplified and Standard
treaty format.
Compile a national listing of buyers of Work of art with input from museums, libraries,
art galleries and international auction houses and share it with INTERPOL and
EUROPOL.
Law enforcement and financial intelligence units’ risk-based approach adoption and
coordination. Define
together
the
“politically
exposed
persons”
persons/organizations/companies more readily able to launder money.

Promote to the competent authorities more regulation for the art dealer profession.
Today anyone can claim to be an art dealer. As we explained in part I and II, art dealers
contributed in establishing a complex and impenetrable financial structure.
•
•
•

Require licensing to work as an art dealer and regularly check their commitment to
represent the interest of their clients and cultural good without excess.
Impose a percentage of limitation on art dealer profit.
Ban all those with criminal, fraud, tax evasion lost civil cases.
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Ban some payment processes
•

•

•

•

Ban cash payment because they are practically untraceable and usually are the result
of some sort of tax evasion or illegal act. Require suspicious activity reports
automatically when cash payments or attempted cash payments are made (or overseas
account).
Ban all wire or digital payment that do not allow money to be tracked - Especially
Bitcoin or other crypto money: transactions are traceable online, but the owner can
stay anonymous with a nickname. The complex cryptographic transactions which
allows to easily be off the grid.
Clearly define categories for stored value cards whether debit cards or prepaid access
cards to make it easier for government agencies to identify suspicious cards.
o Paying by prepaid access card is a way to hide identity and make traceability
harder. They should be classified as monetary instruments. More than $10 000
payment should be subject to customs declaration.
Payment by third party should be illegal as they are masking real ownership and value
of goods and resources

Empower cultural institutions and watch closely the art foundations
•

•

Have a closer look to NGOs and foundations, unsuspected stakeholders in money
laundering and terrorism financing and tax avoidance.
o Cap above a certain amount their cash donation.
o Require an external audit above a given gross revenue. For instance, above 100
000 euros as it is for New York City charities.
Promote code of conduct toward money laundering for cultural institutions and art
market stakeholders. Gallerists or auction houses should not be able to invoke
confidentiality or discretion when they are dealing with the police. Promote the refusal
of negotiation involving art dealers not officially registered.

Be uncompromising on Know Your Consumer (KYC) checking and reporting of transactions
•
•
•
•
•

Promote the digitalization of their bookkeeping record (transactions, contact.)
Larger the customer diligence for financial and non-financial activity with records to be
kept for at least 5 years. (even photo ID and proof of domicile)
Ask detailed records of loans, profit-sharing or other benefits to international auction
houses, museums, art galleries and libraries.
Apply the same strong regulations that anti money laundering regulation for casinos
Make fake or delayed reports in suspicious operations public or eligible for suspicious
criminal prosecutions. Require the preparation of suspicious activity reports in
permanence

Spot artificial inflation of art prices
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•
•

Empower and supply agencies with human and material resources to monitor and
supervise in order to spot artificial inflation of art prices as it is done for real estate.
Involve Insurance companies to identify each piece and state its value and the proof
of legitimate ownership. They should not cover goods that are the subject of warrants
or likely to have been smuggled, stolen, illegally sold or transported or involved money
laundering. Make them do periodic updates between the previous evaluation and
actual market value.

Reward information and good collaboration
•
•

Ensure the protection of whistle-blowers
Reward managers that collaborate and exchange information that prevent money
laundering.

Keep raising awareness among the art market stakeholders
•

Advise artist to carefully consider their marketplace to preserve their reputations
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